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rEHERAL MARITIME COMMISSION 

46 CFR Part 502 
[Docket No. 93-24] 

Amendment to Rules of Practice end 
Procedure 

AGENCY^ Federal Maritime Commission. 
ACnON: Proposed rul e; withdrawal. 

SUMMARY: The Federal Maritime . 
Commission, after reviewing the 
comments received and evaluating the 
concerns that led to the Proposed Rule, 
is withdrawing the Rule and is 
discontinuing the proceeding. The 
Commission concludes that the rule is 
not needed at this time. The 
Commission will continue to address 
specific service of process situations on 
an ad hoc basis. 

OATES: This action is effective June 20, 
1994. 

FOR FURTHER INFORMATION CONTACT: 
Joseph C. Polking, Secretary, Federal 
Maritime Commission, 800 North 
Capitol Street, N.W., Washington, D.C. 
20573-0001, (202) 523-5725. 
SUPPLEMENTARY INFORMATION: By Notice 
of Proposed Rulemaking C‘NPR” or 
“Proposed Rule“) published in the 
Federal Register, 58 FR 66841-68843 
(Dec. 29, 1993), the Commission 
proposed to amend Rule 113, 46 CFR 
502.113 of the Commission’s Rules of 
Practice and Procedure to make the 
complainant in a private action 
responsible for service of its complaint 
w’ben the Commission has been 
unsuccessful, for any reason, in 
effectuating service by certified or 
registered mail. 

The only comment in response to the 
NPR was filed the Maritime 
Administrative Bar Association 
(“M-^BA”), w’hich opposes the Proposed 
Rule. 

Background 

Under Rule 113, the Commission is 
presently charged with the 
responsibility for service of private 
complaints, amendments to complaints, 
and complainant’s memoranda filed in 
shortened procedure cases, while Rule 
114,46 CFR 502.1 14, requires that 
parties serve all other pleadings.^ In 
administering Rule 113, the 
Commission has experienced occasions 
where complaints and other pleadings 
were returned by the United States 


> Section 502.114 provides that all pleadings, 
documents, end papers (except requests for 
subpoenas] in proceeding8i)efore the Commission 
shall, when tendered to the Commission or the 
presiding officer for fUlng. show that service has 
been made upon all parties to the proceeding, and 
upon any other persons required to be serv^ed. 


Postal Service because the respondent 
refused delivery, an incorrect address 
was provided by the complainant, or the 
respondent had moved leaving no 
forwarding address. In such 
circumstances, the Commission has 
resorted to alternative methods of 
service such as utilizing a Commission 
investigator to personally find and serve 
the respondent, or serving. the secretary 
of state pursuant to state law. The NPR 
noted that the Proposed Rule would 
conform the Commission’s Rules 
regarding service more closely to the 
Federal Rules of Civil Procedure. 

Comments 

In opposing the Proposed Rule, 

MABA argues that the Shipping Act, 
1916, 46 U.S.C. app. 821, and the 
Shipping Act of 1984, 46 U.S.C. app. 
1710(b) (“Shipping Acts”), prohibit the 
Commission from shifting the burden of 
“personally serving private complaints 
from the Commission to private 
parties.” Comments at 1-2. MABA’s 
position is that only the Commission 
can serve the complaint, and that a 
“rule is which service of the complaint 
is performed by someone other than the 
Commission does not comply writh the 
clear statutory command that the 
Commission ’shall furnish’ a copy of the 
complaint.” Id. at 2. Regarding the 
Commission’s interest in bringing Rule 
113 in conformity with the Federal 
Rules of Qvil Procedure, MABA 
contends that the Federal Rules “are not 
underlain by a similar statutory 
obligation that the district court ‘furnish 
8 copy of the complaint’ to a 
defendant. ’7d at 3. Finally, MABA cites 
differences between district court and 
FMC proceedings, and “* * * practical 
reasons why the Commission should not 
abandon its statutory responsibility to 
serve a complaint.” Id. at 3. 

MABA ai^es that the Shipping Acts* 
statutory provisions governing 
complaints mean what they say and that 
the Commission is compelled to serve a 
respondent on behalf of a private 
complainant. It contends that because 
the Commission has national 
jurisdiction, field offices, and an 
extensive re^gulated persons index, it is 
also in a better position tb personally 
serve the respondent. MABA believes 
that the Proposed Rule would place the 
burden of peironal service on small 
companies, thereby acting as a possible 
barrier to the prosecution of claims 
before the agency, and exacexbating 
whatever service problems now exist. 

CoBcliisloii 

Upon a reevaluation of the concerns 
that prompted this proposal, the 
Commission has decided not to proceed 


to a final rule. Any actual service of 
process difficulties in a specific case 
will be addressed on an ad hoc basis 
Therefore, it is ordered. That the 
Proposed Rule is withdrawn and this 
proceeding is discontinued. 

By the Commission. 

Joseph C Polking, 

Secretary', 

IFR Doc. 94-14914 Filed 6-17-94.; 8:45 ajn) 
aauNG CODE 


DEPARTMENT OF DEFENSE 

48 CFR Parts 211, 227, and 252 

Defense Federal Acquisition 
Regulation Supplement; Rights in 
Technical Data 

agency: Department of Defense (DoD). 
ACTION: Proposed Rule with request for 
comments. 

SUMMARY: DoD is proposing to amend 
the Defense Federal Acquisition 
Regulation Supplement to prescribe the 
technical data regulations required by / 

' 10 U.S.C. 2320, Rights in Technical 
Data. The proposed regulations are 
intended to establish a balance between 
the interests of data developers and data 
users, encourage creati\ ity, encourage 
firms to offer DoD new technology, and 
facilitate dual use development, 

DATES: Comments on the proposed rule 
should be submitted in writing to the 
address showm below on or before 
August 19, 1994 to be considered during 
formulation of the final rule. 

ADDRESSES: Interested parties should 
submit written comments to: Deputy 
Director Major Policy Initiatives, 1200 S. 
Fern St„ Arlington, VA 22202-2808. 
ATTN: Ms. Angelena Moy, OUSD 
(A&T)/DDP. Please cite DAR C^se 91- 
312 on all correspondence related to 
this proposed rule. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Angelena Moy, (703) 604-5385/ 
5386, 

SUPPLEMENTARY INFORMATION: 

A. Background 

This proposed rule publishes for 
public comment regulations that adopt 
the recommendations of the 
Govemmenit'Industry Technical Data 
Advisory Committee established 
pursuant to the National Defense 
Authorization Act for Fiscal Years 1992 
end 1993 (Pub. L. 102-190). 

The Act required the Secretary of 
Defense to form a Govemroenl-lndustry 
advisory committee to develop 
recommended regulations to supersede 
the interim regulations which presently 
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implement requirements of 10 U.S.C. 
2320, Rights in Technical Datp 
Committee meetings began in Jul'- 1992 
and ended in December 1993. The 
conunitte^ concluded that the existing 
regulations are a disincentive to 
.companies that create new technology 
with their own funding to provide that 
technolog)' to the Defense Department. 
The committee believes this proposed 
regulation establishes a balance between 
data developers* and data users* 
interests and will encourage creativity, 
encourage firms to offer DoD new 
technolog)’, and facilitate dual use 
development. The protection of 
privately developed data is crucial, 
particularly for developers that have 
limited product lines. 

This proposed rule re\ises and fptitles 
Defense FAR Supplement Subpart 
227.4, Rights in Technical Data; adds a 
new Subpan 227.5, Rights in Computer 
Softw'are and Computer Software 
Documentation; amends Subpart 211.70, 
Acquisition and Distribution o^ 
Commercial Products; end. amends Pan 
252, Solicitation Provisions and 
Contract Clauses. Significant differences 
from the exiting regulations are 
summarized below. 

0 . License Rights 

This proposed rule identifies any 
government rights in technical data or. 
computer software as specific, 
nonexclusive, license rights the 
contractor has granted the Government. 
The standard license rights are defined 
in the proposed clauses at 252.227- 

7013, *'Ri^ts in Technical Data— 
Noncommercial Items” and 252.227- 

7014, “Rights in Noncommercial 
Computer Software and Computer 
Software Documentation.” The rule 
provides that the contractor retains all 
rights not granted to the Government. 

b. Non-Standard License Rights 

This proposed rule permits the 
negotiation of nonstandard license 
ri^ts whenever the parties agree that 
the standard rights are not appropriate 
for a particular procurement. 

c. Elimination of **Required for 
Performance** Criterion 

Existing DFARS regulations permit 
DoD to obtain unlimited rights in 
technical data if development was 
* required for the performance of a 
government contract or subcontract.” 
This proposed rule eliminates that 
criterion. 

d. ClarificQpon of Indirect Cost 
Treatment 

10 U.S.C. 2320 requires implementing 
regulations to define the treatment of 


indirect costs, llse existing regulations 
require ixniired HeyfB&pmenX to 

be considered gowemment funded if . 
development was reqmred for the 
performance of a government oontrect. 
This proposed Tute provides for all 
development accomplished with costs 
charged to indirect cost pools to be 
considered development accomplished 
at private expense. 

e. Standard Government Purpose Rights 

The existing rule gives the 
government vmlimitlrf rights in 
technical data diat peAain to items, 
components, or processes developed 
with a mix of private and government 
funds unless &e developer requests the 
exclusive right to commercialize and a 
license can be negotiated. It does not 
permit negotiations when the 
government anticipates the data will be 
needed for reprocurement. This 
proposed rule replaces those criteria 
with a standard license, applicable in all 
mixed funding situations, which is 
intended to recognize mixed funded 
development. The license allows the 
government to use the data for 
governmental puiposes, including 
competition, but does not allow 
commercial use. Government purpose 
rights will be effective for five years 
followring award of the development 
contract or subcontract or such other 
p>eriod as the parties negotiate. The 
Government has unlimited rights in the 
data upon expiration of the government 
purpose rights period. 

/. Segregation of Development Costs 

This proposed rule allows private 
expense determinations to be made at 
. the lowest practicable level when 
determining rights in technical data or 
computer software. 

g. Commercial Items (Other Than 
Commercial Computer Software and 
Commercial Computer Software 
Documentation) 

The clause at 252.211-7015, 
'Technical Data and Computer 
Software — Commercial Items is 
removed, lliis proposed regulation adds 
a clause at 252.227-7015, ^Technical 
Data-^kmmierdal Items” that generally 
requires DoD to acquire only the 
technical data pertainiz^ to commercia] 
items or processes that are customarily 
provided to the public. 

h. Separate Treatment for Computer 
Software 

A new Subpait 227.5, “Rights in 
Computer Software and Computer 
Software Documentation** and a new 
clause, 252.227-7014, “Ri^its in 
Noncommercial Computer Software and 


Computer Software Documentation” are 
proposed to separate Computer software 
firoro technical data. This separation 
increases the volume of the regulations 
but provides greater flexibility to deal 
with new statutory requirements or 
technological advancements that affect 
either tedmical data or computer 
software only or affect both to varying 
degrees. The tenn computer software 
documentation is defined in these 
regulations to mean owner's manuals, 
user's manuals, installation instructions, 
and similar items that explain the 
capabilities of the software or provide 
instructions for use. Therefore, although 
computer software documentation is a 
form of technical data (10 U.S.C. 

2302(4), most applicable requirements 
are contained in the software Subpart 
and clause. 

j. Software Related Definitions 

(1) The definitions of "computer 
program”, “computer software”, and 
/'computer software documentation'* arr 
revised. Definitions of “developed** are 
added for computer programs, software, 
and documentation. 

(2) The definition of "restricted 
rights” is revised. The existing rule’s 
ri^t to use software with the computer 
for which it was acquired is replaced by 
the right to use a program with one 
computer at one time. The 
Government's rights to transfer 
programs, modify restricted rights 
software, and permit others to use or 
modify software for the Government in 
specific situations, arc clarified. 

;. Co/Tunercia/ Computer Software and 
Commercial Computer Software 
Documentation 

This proposed rule provides that the 
Government shall have only the rights 
specified in the license under which the 
commercia] computer software or 
documentation is obtained. A contract 
clause is not prescribed. 

k. Use and Nondisclosure Agreements 

The standard nondisclosure 
agreement contained in the existing rule 
is amended. The proposed agreement 
covers third party use and disclosure of 
all data or software in which the 
Government's lighU are restricted. The 
proposed reguladons permit the use of 
class nondisclosure agreements. 

L Contracts Under the Small Business 
Innovative Research Augrum 

Alternate 1 to the clause at 252.227- 
7013 of the existing rule is replaced by 
a new clause, 252.227-7018, "Rig^ils in 
Noncommercial TechnicaL] Data and 
Computer Software--Small Business 
Innovative Research Prog^^ms.” A 
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single clause, rather than separate 
technical data and computer software 
clauses each with alternate provisions, 
reduces contractual burdens on these 
small businesses. Data generated under 
these contracts is required to be 
protected for five years instead of the 
four year statutory requirement. 

B. Regulatory Flexibility Act 
This proposed rule may have a 
significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601 et seg. This 
proposed rule modifies the 
circumstances under which the 
Government may release or disclose 
technical data or computer software to 
interested persons or permit those 
persons to use the technical data or 
computer software. An initial 
Regulatory Flexibility Analysis (IRFA), 
that updates the IRFA submitted for 
DAR Case 87-303 on March 29, 1988, 
has been prep^d and will be provided 
to the Chief Counsel for Advocacy for 
the Small Business Administration, 
Comments are invited. Comments from 
small entities will be considered in 
accordance with 5 U.S.C. 610. Such 
comments must be submitted separately 
and cite DAR Case 91-312 in 
correspondence. 

C Paperwork Reduction Act 

This proposed rule implements 
information collection requirements 
under 10 U.S.C. 2321 and requires the 
submission of other information to 
comply with requirements in 10 U.S.C. 
2320 that are within the meaning of the 
Paperwork Reduction Act, 44 U.S.C. 
3501 et seq. A request for clearance, 
superseding the analysis performed for 
DAR Case 87-303, will be submitted to 
0MB. 

List of Subjects in 48 CFR Parts 211, 
227, and 252 

Government procurement. 

Qaudia L. Naugle, 

Deputy Director. Defer\se Acquisition 
Regulations Council. 

Therefore, it is proposed to amend 48 
CFR parts 211, 227, and 252 as follows: 

1. The authority citation for 48 CFR 
parts 211, 227, and 252 continues to 
read as follows: 

Authority: 41 U.S C 421 and 48 CFR Part 

1 . 

part 211— ACQUlSmON AND 
DISTRIBUTION OF COMMERCIAL 
PRODUCTS 

211.70 [Amended] 

2. Subpart 211.70 is amended by 
revising the words "product” to read 


•item*’ and **pit>ducts” to read "items* 
wherever they appear, except in section 
211.7004-l(m) where the phrase 
"standard commercial items** remains 
unchanged. 

3. Section 211.7001 is amended by 
removing paragraphs (c) and (d), by 
redesignating paragraphs (e) and (f) as 
(c) and (d), respectively, and by revising 
paragraph (a) to read as follows: 


211.7001 DefmWona. 

• • • * • 

(a) The terms commercial products, 

exislj/ig or prior souroe and minor 
modification are defined in the 
provision at 252.211—7012, 
Certifications— Commercial Products — 
Competitive Acquisitions. 

• • * • * . . 

§211.7004-1 [Amended] 

4. Section 211.7004-l(h) is removed 

and reserved. 

5. Section 211.7005 is amended by 
removing paragraph (a](29) and by 
redesignating paragraphs (a)(30) through 
(a)(33) as paragraphs (a)(29) through (32) 
respectively. 

6. Section 211.7005 is amended by 
removing paragraphs (b)(34) and (35); by 
redesignating paragraphs (b)(36) through 
(51) as paragraphs (b)(34) t^ugh (49), 
respectively; by redesignating 
paragraphs (b)(52) through (54) as 
paragraphs (b)(51) through (53), 
respectively ; and by adding a new 
paragraph (b)(50) to read as follows. 

§211.7005 contract clauses. 

« * * • * 

(b)* * • 

(50) 252.227-7015 Technical Data— 
Commercial Items 

Subpart 227.4— Rights in Technical 
Data 


7. Subpart 227.4 is revised to read as 
follows: 

Sec. 

227.4 Rights in technical data. 

227.400 Scope of subpart. 

227.401 Definitions. 

227.402 Coramercial Items or processes. 

227.402- 1 Policy. 

227.402- 2 Rights in technical data 

227.402- 3 Contract clause. 

227.403 Noncommercial items or processes. 

227.403- 1 Policy. 

227.403- 2 Acquisition of technical data. 

227.403- 3 Early identification of technical 
data to be furnished to the Government 
with restrictions on use, reproduction, or 
disclosure. 

227.403- 4 License rights. 

227.403- 5 Government rights. 

227.403- 6 Contract clauses. 

227.403- 7 Use and non-disclosure 
agreement. 

227.403- 8 Deferred delivery and deferred 
ordering of technical data. 


227.403- 9 Copyright. 

227.403- 10 Contractor identification and 
marking of technical data to be furnished 
with resU ictive markings. 

227.403- 11 Contractor procedures and 
records. 

227.403- 12 Government right to establish 
conformity of markings. 

227.403- 13 Government right to review, 
verify, challenge, and validate asserted 
restrictions. 

227.403- 14 Conformity. acc;eptance, and 
warranty of technical data. 

227.403- 15 Subcontractor ri^ts in 
technical data. 

227.403- 16 Providing technical data to 
fcMreign governments, foreign contractors, 
or international organizations. 

227.403- 17 Overseas contracts with foreign 
sources. 

227.404 Contracts under the Small Business 
Innovative Research Program. 

227.405 Contracts for the acquisition of 
existing works. 

227.405- 1 General. 

227.405- 2 Acquisition of existing works 
without modification. 

227.405- 3 Acquisition of modified existing 
worksf 

227.406 Contracts for special works. 

227.407 Contracts for architect-engineer 
services. 

227 407-1 Architectural designs and data 
clauses for architect-engineer or 
construction contracts. 

227.407- 2 Contracts for construction 
supplies and research and development 
work. 

227.407- 3 Approval of restricted designs 

227.408 Contractor data repositories. 

227.4 Rights In technical data. 

227.400 Scope of subpart 

This subpart — 

(a) Prescribes policies and procedures 
for the acquisition of technical data and 
the rights to use, modify, reproduce, 
release, perform, display, or disclose 
technical data. It implements 
requirements in the following laws and 
Executive Order: 

10 U.S.C. 2302(4) 

10 U.S.C. 2305 (subsection (d)(4)) 

10 U.S.C. 2320 
10 U.S.C. 2321 
10 U.S.C. 2325 

Executive Order 12591 (Subsection 

1(b)(6)). 

(b) Does not apply to computer 
software or technical data that is 
computer software documentation (see 
227.5). 


227.401 Definitions. 

(a) As used in this subpart, unless 
otherwise specifically indicated, the 
terms offeror and contractor include an 
offeror’s or contractor’s subcontractors, 
suppliers, or potential subcontractors or 
suppliers at any tier. 

(b) The terms Commerciol items and 
minor modification, as that term is us*, o 
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with commercial items, are defined in 
the clause at 252.227-7015, ‘‘Rights in 
Technical Data— Commercial Items.” 

(c) Other terms used in this subpart 
are defined in the clause at 252.227— 
7013, “Rights in Technical Data — 
Noncommercial Items.” 

227.402 Commercial Hems or processes. 

227.402- 1 Policy. 

(a) DoD shall acquire only the 
technical data customarily provided to 
the public with a commercial item or 
process, except technical data — 

(1) Rf^uired for repair or maintenance 
of commercial items or processes, or for 
the proper installation, operating, or 
handling of a commercial item, either as 
a stand ^one unit or as a part of a 
military system, when such data are not 
customarily provided to commercial 
users or the data provided to 
commercial users is not sufficient for 
military requirements; or, 

(2) That aescribe the modifications 
made to a commercial item or process 
in order to meet the requirements of a 
Government solicitation, 

(b) To encourage offerors and 
contractors to offer or use commercial 
products to satish' military 
requirements, offerors and contractors 
shall not be required to- 
il) Except for the technical data 

described in 227.402-1 (a), furnish 
technical information related to 
commercial items or processes that is 
not customarily provided to the public; 

(2) Relinquish to, or otheruuse 
provide, the Government rights to use, 
modify, reproduce, release, or disclose 
technical data pertaining to commercial 
items or processes except for a transfer 
of rights mutually agreed upon. 

227.402- 2 Rights In technical data. 

(a) The clause at 252.227-7015, 
“Ri^ts in Technical Data — Commercial 
Items” provides the Government 
specific license rights in technical data 
pertaining to commercial items or 
processes. Generally, DoD may use, 
modify, duplicate, release, or disclose 
such data only within the Government. 
The data may not be used to 
manufacture additional quantities of the 
commercial items and, except for 
emergency repair or overhaul, may not 
be released or disclosed to, or used by, 
third parties without the contractor's 
express permission. 

[b] If additional rights are needed, 
contracting activities must negotiate 
with the contractor to determine if there 
are acceptable terms for transferring 
such ri^t&. The specific additional 
rights granted to the Government shall 
be enumerated in the contract license 
agreement or an addendum thereto. 


227.402- 3 Contract elauae. 

Use the clause at 252.227-7015, 
“Rights in Technical Data— Commercial 
Items”, in all solicitations and contracts 
when the contractor will be required to 
deliver technical data pertaining to 
commercial items or processes. 

227.403 Wonco mm er cl ol llama or 
prooeasas. 

227.403- 1 Policy. 

(a) DoD policy is to acquire only the 
technical ^ta, and the ri^ts in tl^t 
data, necessary to satisfy agency needs. 

(b) Solicitations and contracts shall — 

(1) Specify the technical data to be 
deliver^ under a contract and delivery 
schedules for the data; 

(2) Establish or reference procedures 
for determining the acceptability of 
technical data; 

(3) 'Establish separate contract line 
items, to the extent practicable, for the 
technical data to be delivered under a 
contract and require offerors and 
contractors to price separately each 
deliverable data item; 

(4) Require offerors to identify*, to the 
extent practicable, technical data to be 
furnished with restrictions on the 
Government’s rights and require 
contractor’s to identify technical data to 
be delivered with such restrictions prior 
to delivery. 

(c) Offerors shall not be required, 
either as a conditipn of being responsive 
to a solicitation or as a condition for 
award, to sell or otherwise relinquish to 
the Government any rights in tec^ical 
data related to items, components or 
processes developed at private expense 
except for the data identified at 

227.403-5(a) (2) and (a)(4) through (9). 

(d) Offerors and contractors shall not 
be prohibited or discouraged from 
furnishing or offering to furnish items, 
components, or processes developed at 
private expense solely because the 
Government’s rights to use, release, or 
disclose technied data pertaining to 
those items may be restricted. 

(e) As provided in 10 U.S.C. 2305, 
solidtations for major systems 
development contracts shall not require 
offerors to submit proposals that would 
permit the Government to acquire 
competitively items identical to items 
developed at private expense unless a 
determination is made at a level above 
the contracting officer that: 

(1) The o^eror will not be able to 
satisfy^ program schedule or delivery 
requirements; or, 

(2) The ofleror’s proposal to meet 
mobilization requirements does not 
satisfy mobilization needs. 


227.403-2 AcqirisHlonol technical data. 

(a) Procedures for acquiring technical 
data are contained in DoD 5010.12, DoD 
Data Management Program. Contracting 
officers shall work cloaely with data 
managers and requirements personnel to 
assure that data requirements induded 
in solidtations are consistent with the 
policy expressed in 227.403-1. 

(b) (1) Data managers or other 
requirements personnel are responsible 
for identifying the Government’s 
fniTiimiim needs for technical data. Data 
needs must be established giving 
consideration to the contractor’s 
economic interests in data pertaining to 
items, components, or processes that 
have been developed at private expense; 
the Government’s costs to acquire, 
maintain, store, retrieve, and protect the 
data; reprocurement needs; repair, 
maintenance and overhaul 
philosophies; spare and repair part 
considerations; and, whether 
procurement of the items, components, 
or processes can be accomplished on a 
form, fit, or function basis. 
Reprocurement needs may not be a 
sufficient reason to acquire detailed 
manufacturing or process data when 
replacement items or spare parts can be 
acquired using performance 
specifications, form, fit and function 
data, or when there are a sufficient 
number of alternate sources which can 
reasonably be expected to provide such 
items on a performance specification or 
form, fit, or function basis. 

(2) When reviewing offers received in 
response to a solicitation or other 
request for data, data managers must 
balance the original assessment of the 
Government's data needs with data 
prices contained in the offer. 

(c) Contracting officers are responsible 
for assuring that, to the maximum extent 
practicable, solicitations and contracts — 

(1) Identify^ the type and quantity of 
the technical data to be delivered under 
the contract and the format and media 
in which the data will be delivered; 

(2) As required by 10 U.S.C. 2320, 
establish each deliverable data item as 
a separate contract line item (this 
requirement may be satisfied by listing 
ea^ deliverable data item on an Exhibit 
to the contract); 

(3) Identify the prices established for 
eadi separately priced deliverable data 
item under a fixed price type contract; 

(4) Include deliver}* schedules and 
acceptance criteria for each deliverable 
data item; and, 

(5) Specifically identify the place of 
delivery for each deliverable item of 
technical data. 



227 . 403 - 4 , 

data to be furnished to the Gove r nme n t with 

restrictions onuee^redroductleawr 

disclosure. 

(a) 10 U.S.C. T329 requires, to Ae 
maximuro extent practi^le, an 
identification prior to defivery of any 
technical data to be -defivered te the 
Government wKh restrictkww on use. 

(b) Use the provision at 252.227-7017. 
^^Identification and Assertion of Use, 
Release, or Disclosure Restrictions*’ in 
all solicitations that include the clause 
at 252.227-7013, -R^ts in Technical 
Data — Noncommeici^ Items-** The 
provision requires offerors to identify 
any technical data for which 
restrictions, other than copyright, on 
use. release, or disclosure are asseiled 
and to attach the identification and 
assertions to the offer. 

(c) Subsequent to contract award, to 
clause at 252.227-7013, ‘^Rights in 
Technical Data — hk>i>coinmercial 
Items”, permits a contractor, under 
certain conditions, to make additional 
assertions of use, release, or disclosure 
restrictions. The prescription for the use 
of that clause and its alternate is at 

227.403- 6(a). 

227.403- 4 License rights. 

(a) Grant of license. The Government . 
obtains rights in technical data, 
including a cop>Tight license, under an 
irrevocable license granted or obtained 
for the Govemmenl by the contractor. 

The contractor or licensor retains all 
rights in the data not granted to the 
Government. For technical data that 
pertain to items, components, or 
processes, the scope of the license is 
generally determined by the source of 
funds used to develop the item, 
component, or process. When the 
technical data do not pertain to items, 
components, oi processes, the scope of 
the license is delermined by the source 
of funds used to create the data. 

(1) TechnJco] data pertaining to items, 
components, or processes. Contractors 
or licensors may, with some exceptions 
(see 227.403-5(aK2) and (a) (4) through 
(9)), restrict the Government’s rights to 
use. release, or disclose technical data 
pertaining to items, components, or 
processes developed exclusively at 
private expense (limited rights). They 
may not restrict the Government’s rights 
in items, components, or processes 
developed exclusively art Government 
expense (unlimited rights) without the 
Government’s approval. When an hem, 
component, or process is dex’^doped 
with mixed funding, the Goveroznent 
may use. release, or disclose the data 
pertaining to such items, compoaeBts, 
or processes within the CavenuDBBt 
without restriction but may release or 


disclose the data eadaide 1km 
Government ^ly DorGoveminent 
OSes (governmenl purpose rights* 
Technical data tnof do not pertain 
to items, compohants, orprocesses. 
Tedmical data may be created during 
the peifonnance of a cem tract for a 
conceptual derign or similar effort that 
does not raqum Iba deedepraant, 
manufacture, construction, or 
production of items, components or 
processes. The Government generally 
obtains n^ts in mdk data 

when Ae data were oeatedeiBdtisively . 
with GoyenBnent fimds, gowanuBent 
purpose ri^ts wketn Ae data were 
created with mixed fiiadigg. and limited 
rights when the data was created 
exclusively at private expense. 

(b) Source of funds determinaUoM. 

The determination of the souroe of 
development funds for technical data 
pertaining to items, components, or 
processes should be made at any 
practical sub-item or sub-component 
level or for any segregable portion of a 
process. Contractors may assert limited 
rights in a segregable sift-item, sub- 
component, or portion of a process 
which otherwise qualifies for limited 
rights under the daitse at 252.227-7013, 
“Rights in Technical Data.’’ 

227/403-6 Gowemment rigixs. 

The standard license rights that a 
licensor grants to the Govemmoxt are 
unlimited rights, gcTwamment f»irp)Ose 
rights, or limited rights. Those rights are 
defin^ in the clause at 252.227— 7013. 

In imusual situatioas, (he standard 
rights may not satisfy the Government’s 
needs or the C^vemment may be willing 
to accept lesser rights in data in i^urn 
for other consideration. In those cases, 
a special license may be negotiated. 
How^ever, the licensor is not ohli^ted to 
provide the Government greater rights 
and the contracting officer is not 
required to acoept lesser rights than the 
rights provided in the standard grant of 
license. The situations under which a 
particular grant of lioeure applies are 
enumerated in paragraphs W through 
(d) of this subsection. 

(a) Unlimited rights. The Government 
obtains unlimited rights in tedmical 
dataAat are — 

(1) Data pertainingto an Item, 
component, or proces s which has been 
or wfll be developed exdusivdy with 
Government funds; 

(2) Sttadies, an d yse s , test data, or 
similar data produced te tee 
perfonBADce of a co p treca whe n tee 
study, analysis, test, m saaAer ymk was 
spedfied as an element of jperfermasce; 

(3) Created eMdusteely with 
government funds te tee peri emBnee of 
8 contract that dwes not reqtzire the 


developaaenl, wrmfcrture, 
conterttctten, or producrion of items. 
compQDents, or processes. 

(4 j Fonn. fit end teactian data; 

(5) Necessary far testallation. 
operation, ftalnteaance, or tiaimsg 
purposes (other than detailed 
manufacturing or process data); 

(fi) Corrections or changes to technical 
data furnished to the contractor by the 
Government; 

(7J Publicly available or have been 
released or difadnsed by the contractor 
or subcontradiB without restrictions on 
fUriher use, lelease or disclosure other 
tbATi a release or disclosure resulting 
from the sale, transfer, or other 
assignment of interest in the software to 
another party or the sale or traxufer of 
some or all of a business entity or Us 
assets to another party; 

(8) Data in whidi the Government has 
obtained unlimited rights imder another 
Government contract or as a result of 
negotiations; or, 

Data furnished to the Government, 
under a Government contract or 
subcontract thereunder, with — 

(1) GovemmMit purpose license rights 
or limited rights and the restriclive 
condition(s) has/have expired; or 

(iij Government purpose rights and 
the contractor’s exeksive right to use 
such data for commercial purposes has 
expired. 

(b) Government purpose rights. (1) 

The Government obtains government 
purpose rights in technical data — 

(ij That pertain to items, components, 
or processes developed with mixed 
funding except wh^ the Government is 
entitled to unlimited rights as provided 
in 227.403-5 (a)(2) and (a)(4) through 
(9); or, 

(ii) Created with mixed funding in the 
performance of a ccwtract that does not 
require the devek^menl, manufacture, 
construction, or production of items, 
components, or processes. 

(2) The perioa during which 
government purpose rights are effective 
is negotiable. The clause at 252.227- 
7013 provides a woounal five year 
period. Extber party may request a 
different period. Chants to the 
govemznent purpose rights period may 
be made at any time prior to delivery of 
the technical data w^out consideration 
from edtbei party. Longer periods should 
be negotiated wb^ a five year period 
does not provide sufficient time to 
apply tee data for commocial purposes 
or when necessary 4o recognize 
suboontractors^ interests in the data. 

(3) Tbs govfiZBment purpose rights 

period cammences upon executioD of 
the subconlxacl, letter oontract 

(or steiilax contractoal instrument), 
contract modifiBcation. or option exercise 
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that required the development. Upon 
expiration of the Government rights 
period, the Government has unlimited 
ri^ts in the data including the right to 
authorize others to use the data for 
commercial purposes. 

(4) During the govenunent purpose 
rights period, the Government may not 
lase, or authorize other persons to use, 
technical data marked with government 
purpose rights legends for commercial 
purposes. The Government shall not 
release or disclose data in which it has 
government purpose rights to any 
person, or authorize others to do so, 
unless — 

(i) Prior to release or disclosure, the 
intended recipient is subject to the use 
and non-disclosure agreement at 
227.403-7; or 

(ii) The intended recipient is a 
Government contractor recei\ing access 
to the data for performance of a 
Government contract that contains the 
clause at 252.227-7025. "Limitations on 
the Use or Disclosure of Government 
Furnished Information Marked with 
Restrictive Legends." 

(5) When technical data marked with 
government purpose rights legends will 
be released or disclosed to a 
Government contractor performing a 
contract that does not include the clause 
at 252.227-7025, the contract may be 
modified, prior to release or disclosure, 
to include that clause in lieu of 
requiring the contractor to complete a 
use and non-disclosure agreement. 

(6) Contracting activities shall 
establish procedures to assure that 
technical data marked with government 
purpose rights legends are released or 
disclosed, including a release or 
disclosure through a government 
solicitation, only to persons subject to 
the use and non-disclosure restrictions. 
Public announcements in the Commerce 
Business Daily or other publications 
must provide notice of the use and non- 
disclosure requirements. Class use and 
non-disclosure agreements (e.g., 
agreements covering all solicitations 
received by the XYZ company within a 
reasonable period) are authorized and 
may be obtained at any time prior to 
release or disclosure of the government 
purpose rights data. Documents 
transmitting government purpose rights 
data to persons imder class agreements 
shaU identify the technical data subject 
to government purpose rights and the 
class agreement under which such data 
are provided. 

(c) Limited rights, (1) The Government 
obtains limited rights in technical 
data — 

(i) That pertain to items, components, 
or processes developed exclusively at 
private expense except when the 


Government is entitled to unlimited 
rights as provided m 227.403-5 (a)(2) 
and (a)(4) through (9); or, 

(ii) C^ted exclusively at private 
expense in the performance of a contract 
that does not require the development, 
manufacture, construction, or 
production of items, components, or 
processes. 

(2) Data in which the Government ihas 
limited rights may not be used, released, 
or disclosi^ outside the Government 
without the permission of the contractor 
asserting the restriction except for a use, 
release or disclosure that is — 

(i) Necessary for emergency repair and 
overhaul; or, 

(ii) To a foreign government, other 
than detailed manufacturing or process 
data, when use, release, or msclosure is 
in the interest of the United States and 
is required for evaluational or 
informational purposes: 

(3) The person asserting limited rights 
must be notified of the Government’s 
intent to release, disclose, or authorize 
others to use such data prior to release 
or disclosure of the data except 
notification of an intended release, 
disclosure, or use for emergency repair 
or overhaul which shall be made as 
soon as practicable. 

(4) When the person asserting limited 
rights permits the Government to 
release, disclose, or have others use the 
data subject to restrictions on further 
use, release, or disclosure, or for a 
release under 227.403-5(c)(2) (i) or (ii), 
the intended recipient must complete 
the use and non-disclosure agreement at 
227.403-7 prior to release or disclosure 
of the limited rights data. 

(d) Specifically negotiated license 
rights. (1) Negotiate specific licenses 
w'hen the parties agree to modify the 
standard license rights granted to the 
Government or when the Government 
wants to obtain rights in data in which 
it does not have rights. When 
negotiating to obtain, relinquish, or 
increase the Government’s rights in 
technic^ data, consider the acquisition 
strategy for the item, component, or 
process, including logistics support and 
other factors whii^ may have relevance 
for a particular procurement. The 
Government may accept lesser rights 
when it has unlimited or government 
purpose rights in data but may not 
accept less than limited rights in such 
data. The negotiated license rights must 
stipulate what rights the Government 
has to release or disclose the data to 
other persons or to authorize others to 
use the ^ta. Identify all negotiated 
rights in a license agreement made part 
of the contract. 

(2) When the Government needs 
additional ri^ts in data acqiiired with 


government purpose or limited rights, 
the contracting officer must negotiate 
with the contractor to determine 
whether there are acceptable terms for 
transferring such rights. Generally, such 
negotiations should be conducted only 
when there is a need to disclose the data 
outside the Government or if the 
additional rights are required for 
competitive reprocurement and the 
anticipated savings expected to be 
obtained through competition are 
estimated to exceed the acquisition cost 
of the additional rights. Prior to 
negotiating for additional rights in 
limited rights data, consider alternatives 
such as — 

(i) Using performance specifications 
and form, fit, and function data to 
acquire or develop functionally 
equivalent items, components, or 
processes; 

(ii) Obtaining a contractor’s 
contractual commitment to qualify 
ad^tional soifrces and maintain 
adequate competition among the 
sources; 

(iii) Reverse engineering, or providing 
items from Government inventories to 
contractors who request the items to 
facilitate the development of equivalent 
items through reverse engineering. 

§227.403-6 Contract clauses. 

(a) Use the clause at 252.227-7013, 
"Ri^ts in Technical Data — 
Noncommercial Items’’ in solicitations 
and contracts when the successful 
.offeror(s) will be required to deliver 
technical data to the Government. Do 
not use the clause when the only 
deliverable items are computer softw are 
or computer softw^are documentation 
(see 227.5), commercial items (see 
227.402-3), existing works (see 
227.405), or special works (see 227.406); 
in Architect-l^gineer and construction 
contracts (see 227.407); or, when 
contracting under the Small Business 
Innovative Research Program (see 
227.404). 

(b) Use the clause mth its Alternate 
I in research contracts when the 
contracting officer determines, in 
consultation with counsel, that public 
dissemination by the contractor would 
be— 

(1) In the interest of the Government; 
and, 

(2) Facilitated by the Government 
relinquishing its right to publish the 
work foraale, mr to have others publish 
the work for sale on behalf of the 
Government. 

(c) Use the clause at 252.227-7016, 
*'Ri^ts in Bid or Proposal Data”, in 
solicitations^d contracts when the 
Government anticipates a need to u^, 
subsequent to contract award, technical 
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daU inchided in a bid or praposal that 
are not required to be deilvered under 
the contract. 

(d) Use the ckuae at 252.227-7025. 
**Lii^ations on the Use or Disclosure xA 
Govenunent Fiuiii&hed Infuiination 
Marked wWs Restrictive Legends*, in 
solicitations and co ntr a ct s when h is 
anticipated that the Govemaent will 
provide (he contractors, for perfonnaBce 
of its contract, technical data marked 
with another contractor’s govenunent 
restrictive legends. 

(e) Use the provisioB at 252.227-7028, 
•Technical Data or Computer Software 
Previoushv Delivered to the 
Govemnenr*, in solicitations vhen the 
resulting contract will require the 
contractor to deliver technica] data. The 
provision requires o^rors to identify 
any technical data specified in the 
solicitation as deliverable data items 
that are the same or substantially the 
same as data items the ofterbr has 
delivered or is obligated to deliver, 
either as a contractor or subcontractor, 
undenany other federal agency contract. 

(fj Use the following dauses in 
solicitations and contracts that include 
the clause at 252.227-7013: 

(1) 252.227-7030, ‘"Technical Data— 
Withholding of Pavonent*’; 

(2) 252.227-7036, “Certification of 
Technical Data Conformity”; and. 

(3) 252.227-7037, “Validation of 
Asserted Restrictions” (paragraph (d) of 
the clause contains information that 
must be included in a challenge). 

227.403- 7 Use and nerv^sclosure 
agreement 

(a) Except as provided in 227,403- 
70:;). technical data or computer 
scftw’are delivered to the Giovemmenl 
with restrictions on use, modification, 
reproduction, release, performance, 
display, or disclosure may not be 
provided to third parties unless the 
intended recipient completes and signs 
the use and non-disclosure agreement at 

227.403- 7(c) prior to release, or 
disclosure of the data. 

(1) The specific conditions under 
w^hich an intended recipient will be 
authorized to use, modif)', reproduce, 
release, perform, display, or disclose 
technical data subject to limited rights 
or computer software subject to 
restricted rights roust be stipulated in an 
attachment to the use and non- 
disclosure agreement. 

(2) For an intended release, 
disclosure, or authorized uaectf 
technical data or computer software 
subject to special Hcerrse ri^ts, modify 
paragraph l.(c) of the use 
nondisclosure agreemciH to enter the 
conditions, consistent with the li c e nse 
requirements, govcmmg the redprenrs 


obligBtlims regartfiz^ use, moiBfication, 
repiOTucticm, release, perfonnanoe, 
display or disdosiiire ^ the data or 
•eftware. 

tb] Hie requiBBinent tor use and non- 
disclosure agreements does not apply to 
Government contractors which require 
access to a third party's data or software 
for the performaBoe it a Cevemmeat 
contract fhuat contains the clause at 
252.227-7025, **limitat]Qns on die Use 
or Disdosure ef Govern meal Furnished 
InlormatiGin Marked with Restrictive 
Legends.* 

&) The prescribed **Use and Non- 
disclostire Agreement” is: 

Use and Non-disclosure Agreement 

The UDdertigned, (iDsert Name) 

, m autheadzed representative of the 

Qnseit CoD^BDy Name) , 

(which is heraiaafttf ieferred to as the 
“Recipient”) requests the Government to 
provide the Recipient with technical data or 
computer software (hereinafter referred to as 
“Data”) in which the Government’s use, 
modification, reprod u c ti on, release, 
performance, display or disclosure rights are 
restricted. Those DaU are identified in en 
attachmesit to this Agreement In 
consideration for receiving such Data, the 
Recipient agrees to \se the Data strictly in 
accordance with this Agreement 

(1) The Recipient shall— 

(a) Use, modify, reproduce, release, 
perform, display, or disclose Data marked 
with government pmposc rights or SBIR data 
rights lends only for government purpoees 
and shall not do so fv any omnmerci^ 
pxirpose. The Recipsent s^l not release, 
perform, display, or disclose these Data, 

‘ wkhout the express wriuen permission of the 
contractor whose name appears in the 
restrictive legend (the ’•Contractor’*), to any 
person other than its subcontractors or 
suppliers, or pros pe c tive snbcontractors or 
suppliers, who require these Data to submit 
offers or peridim, cxmlracts «rilb the 
Recipient. The RecipiexU shall require its 
subcontrectors or suppliers, or prospedive 
subcoatzactors or suppliers, to sign a use and 
non-disclosure agreement prior to disclosing 
or releasing these Data to such persons. Such 
agreement must be consistent with the terms 
of this a greement. 

(b) Use, modify, reproduce, release, 
perform, display, or discloee Sschnicri data 
masked with limited tights legends c»)y as 
specified is the enschaDent to this 
Agreement Release, pezionaaDoe, di^lay, or 
disclosure to other persons is not authorized 
unless specified in the ettachsient to this 
Agreement or expressly permitted in writing 
by the Cont r actor. The Recipient shall 
promptly notify the Co p trector of (he 
execution of A g re a m e pt mod identify the 
Contractor's Data that has bees ar will hie 
provided te the Recqireizt the dale and place 
the Data were or wdU be eecesvad, and 
name and adekess of die Gov^iunent o^c 
that has provided or will provide Ihe Data. 

(cl Use computer softww marked wrilh 
restricted rights legends only in peifonhance 

of contract number Tinsert oontwt 

numberis) . Hie recipient shall not, 


for examine, enhance, decompile, 

xft l evBTi e engineer the eoftwrare. 
time^are, or see of ocanpuler program wndi 
more than OBO oornpoler at a tne The 
recipient may net release, .leifbrm, diaplay, 
or disclose such software toothers unl^s 
express^ peimitled io aokiiig by the licensor 
whose name araeazs in the restrict legend. 
The Recipient shall promptly notify the 
software licensor of die execution of this 
A y e em e n t and idenfiiy die soft ware that has 
beenorwiS be prov i ded to the Recipient, the 
date and place dw software were or will be 
received, and the no» md address of the 
Government office diat has p rov i dod or will 
. provide the software. 

(d) Use, modify, reproduce, release, 
perform, display, or disclose Data marked 
with special license rights legends (to be 
completed by the contracting officer. See 

227.403-7(a)(2). Omit if none of the Data 
reouested is marked with Special license 
rights legends). 

(2) The Reripieiit agrees to adopt or 
establish operating pFoceduies and physical 
security measures designed to protect these 
Data £r^ inadvertent release or disclosure to 
unauthorized third parties. 

(3) The Recipient agrees to accept these 
Data “as is” without any Government 
representation as to suitability lor intended 
use or warranty wfaetsoever. This disclaimer 
does not aftect any obligation the 
Ck>vemmenl may have regarding Data 
specified in a contract for the j^erformance of 
that contract 

(4) The Recipient may enter into any 
agreement directly with the Contractor with 
respect to the use, modification, 
reproduction, release, performance, display, 
or disclosure of drese Data. 

(5) The Recipient agrees to indemnify and 
hold harmless the Government, its agents, 
and employees from very claim or liability, 
including ettorneys fees, court costs, and 
expenses arising out of, or in any way related 
to, the misuse or unauthorized modification, 
reproduction, release, p^ormance. display, 
or disclosure of Data received from the 
Government with restricth’e legends by* the 
Recipient or any person to wfx>m the 
Recipient has released or disclosed the Data 

(6) The Recipient is executing this 
Agreement for the benefit of the Contractoi. 
The Contractor is a third party beneficiary of 
this Agreement who, in addition to any other 
rights it may have, is intended to have the 
rights of direct action against the Recipient 
or any cfther person to whom the Recipient 
has released or disclosed the Data, to seek 
damages from any breech of this Agreement 
or to othenvire enforce this Agreement. 

(7) The Recipient agrees to destroy these 
Data, and all copies of the Data in its 
possession, no later than 30 days after the 
date shawm in paragraph (8) of this 
Agreement, to have all persons to whom it 
released the Data do -so by that date, and to 
notify the Contractor that the Data have been 
destroyed. 

( 8 ) This Agreement shall be effective for 

the period commencing with. the Recipienrs 
execution of the Agreement and ending upon 
__________ <(lnaert Date) . The 

obfigations by' agreement shall 

survive the expiration or termination of ibis 
agreement. 
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Recipient's BosiiKss Name 

By 

Authorized 

Representative 

Representative s T>-ped Name and Title Dete: 

(End of Uie and Noo-disdosure AgreGseat) 

227.403-^ Deferred delivery and deferred 
ordering of technicai data 

(a) Deferred delivery^ Use the clause at 
252.227-7026, “Deferred DeUvery of 
Technical Data and Computer 
Software"’, when it is in Sie 
Government *s interests to defer the 
dehveiy^ of technical data. The clause 
permits the contracting officer to require 
the deliver}* of data identified as 
‘‘deferred dehver\*“ data at any time 
until two years after acceptance by” ttie 
Government of all items (odier than 
technical data items) under the Contract 
or contract termination, whichever is 
later. The obligation of subcontractors or 
suppliers to deliver such technical data 
expires two years after the date the 
prime contractor accepts the last item 
from the subcontractor or supplier for 
use in the performance of the contract. 
The contract must specify which 
technical data is subject to deferred 
delivery. The contracting officer shall 
notify’ the contractor sufficiently in 
advance of the desired delivery’ date for 
such data to permit timely delivery of 
the data. 

fb) Defened ordering. Use the clause 
at 252.227-7027, 'Deferred Ordering of 
Technical Data or Computer Software”, 
when a firm requirement technical data 
has not been established prior to 
contract award but there is a potential 
need for the data. Under this clause, the 
contracting officer may order any 
technical data that has been g/eneraled 
in the performance of the contract or 
any subcontract thereunder at any Hmp 
until three years after acceptance of all 
items (other than technical data} under 
the contract or contract termination, 
whichever is later. The obhgatiem of 
subcontractors to deliver such technical 
data expires three years after the date 
the contractor accepts the last item 
under the subcontract. Vtlien the data 
are ordered, the dehvery dates sKeH be 
negotiated and the contractor 
compensated only for converting the 
technical data into the prescribed form, 
reproduction costs, and del ivery costs. 

227.4M-4 CepyiigX. 

(a) Copyright hcease. (1) The dense at 
2S2.227-7012, in Techmiral 

Data — Nonromaereid ye yi re f 

a contractor to gn^t, or obtain for the 
government license rights whdeb perm it 
the govemnent k>iepn>ckace dela, 
distribute copies of data, pubbdy 


perform or dl^plij the data or, 
fte ri^ to data, prepare 

derivaitive works. The extent to which 
the governmenC, ud ethers ectieg on Hs 
behalf, aey mmnmo &ese earies 
for each of the standard data ri^ts 
hcenses obtained trader fte chaise. 
When noc-atandard Bcenae firsts in 
technical data will be negotiated, 
negotiate the extent of tibe copjHjght 
license concumut wiA negotiations far 
the data rights Kcense. Do not no get ial e 
a copyri^ license that provides fe wer 
rights ^xkn the etandard limited ri^ils 
hoense m teefanied data. 

(2]The dame at 252.227-7013 does 
not permit a contractor to incorporate a 
third party's cc^yrigbted data into a 
deliverable data item unless the 
contractor has obtained an appropriate 
license for die Government and, when 
applicable, others acting on the 
Government's behalf, or has obtained 
the contracting officer's written 
approval to do so. Grant approval to use 
third party copyrighted data in which 
the government will not receive a 
copyright license only when the 
.-Oovemment's requirements cannot be 
satisfied without the third party 
material or when the use of the third 
party material will result in cost savings 
to the Government which outweigh the 
lack of a copyright license. 

fb) Copyri^t considerations — 
Acquisition of existing and special 
works. See 227.405 or 227.406 for 
copyright considerations when 
acquiring existing or special woii^. 

227.403-tO Cune R a cl orUfewgilcagoii and 
mertlBg of wehcrical dsti to funriiilied 
with milrict iwi raeriibtga. 

(a) 2deid:^ict^*afl reqaiTemasis. (1) 

Tlie solicitation prov iau Hi at 252.227- 
7017, ‘idantificaiion and AseextioB of 
Use, Release,, or Dssckisure 
RBStzi€tioBs“, requires offerors to 
identify to tibe cnatrarTlpg officer, prior 
to contract award, any tedmical Aats 
that the ofi er ui asreits rimld ba 
provMiBd to tiba Gevanunttit with 
reatriOions on use, 

aqproducticra, rrlaaaa or diadoonre. Thia 
requiiameBt doaa xiol apf^ hr 
restrictiQBshMBd aaiafy m cp py iagb t 
The notificadoD and ideiiHtkiitkm miwt 
be submlttad aa as adactetoBt Wike 
offer, tf as cdfaror irils to asfaafir the 
AttachaaBt or feds toeonpiaia the 
Attachment is aeoaidasca wiA tiba 
requ^ miair i a#tha aaJk iU tio p 
provieies, asAfenma efcallcesatifatas 
minor mlaeBoatSty. FVowida eflbN» as 
oppovtuaity to l a m a dy a ndpor 
inforsahly Is acoordasca wMt 
procadurea at FM M.405 ar 1&807. As 
ofiferof^s faibwa to easraci tfaa 
l iifcanmBt y wlAai tha time praacribed 


by Aa c ontrec t ii ig oGBoer shall render 
the offer iseli^Me far award. 

(2) The procedures for correcting 
muior informalities shall sot be used to 
obtain Aformatioii ragmdiBg asserted 
restrictions or an offem's suggested 
asserted ri^ts category. Questions 
regarding the justificaito for an 
assevtad restriedoa os aasertad rights 
category must ba pursaed in accordance 
with the procedures at 227.403-13. 

(3) The restrirdons asseitad by a 
succaasftd ofiata i Aall be aitadied to its 
contrad unless^ in rrmrdaTti with die 
procadorea at 227.403-13, dw parties 
nave agreed that m assarted restriction 
is not jusdfied. The contract Attachment 
shall provide the same infanmdon 
regarding Idenlificadon of tke technical 
data, the a sse rted rights categonr, the 
basis for the assertion, and the name of 
the persoo asserting tte restrictions as 
requ^d by para^ph (d) of the 
solidtatkm provision. Subseqtient to 
contract award, the clause at 252.227- 
7013, “Ri^its in Technical Data— 
Noncommercial Hems" permits the 
contractor to make additional assertions 
under certain conditions. The additional 
assertions must be made in accordance 
with the procedures and in the format 
prescribed by that clause. 

(4) neither the pre- or post-award 
assertions made by the contractor nor 
the fad that c^ain assertions are 
identified in the Attachment to the 
contract, determine the respective rights 
of die parties. As provided at 227.403- 
13, the CovermneDt has the right to 
review, verify, challenge and validate 
restrictive markings. 

(5) Infonnation provided by offerors 
in respemse to the solicitation provision 
may used in the source selection 
process to evahaate the impact on 
evaluation fectofs that may be created 
by rest ri dians on the Gomnment's 
ability to ime or diackwa technical data. 
However, offerees shall not be 
prohibited from offering products for 
which the ofiieror is tntkled lo provide 
the Govenmesl Hnsdlod rights in the 
technicat data perlatiDBg to such 
products and ofours ahall not be 
required, eilbar as a cDndkkm or being 
responsive to a eoficalaikra ea as a 
condition for award, to sell or otherwise 
lehaqBd A any groatss righto to technical 
data whan Ae ofieror to entilkd to 
provide At terJbnicto data wish bmiled 


(b) Cooiraeior jnarduig requtreiiie/Tis. 
Ae clause at 252.227-7013. "Righto in 
Technical Data — Noncommercial Items" 
reoiniea — 

ll) A contractor who desires to restrid 
Ae Governnent's ri^ito to tochfrical 
data to place reatrktrve »ai kings on Ae 
data, ptovkto s fostructioBS for the 
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placement of the restrictive markings » 
and authorizes the use of certain 
restrictive markings. 

(2) The contractor to deliver, furnish, 
or otherwise provide to the Government 
any technical data in which the 
Government has previoxisly obtained 
lights with the Government’s pre- 
existing rights in that data unless the 
parties have agreed otherwise or 
restrictions on the Government’s rights 
to use, modify, reproduce, release, or 
disclose the data have expired. When 
restrictions are still applicable, the 
contractor is permitted to mark the data 
with the appropriate restrictive legend 
for which the data Qualified. 

(c) Unmarked technical data. (1) 
Jechnical data delivered or otherwise 
proWded under a contract without 
restrictive markings shall be presumed 
to have been delivered with unlimited 
rights and may be released or disclosed 
\^ithout restriction. To the extent 
practicable, if a contractor has requested 
permission (see 227.403-10(c)(2)) to 
correct an inadvertent omission of . 
markings, do not release or disclose the 
technical data pending evaluation of the 
request. 

(2) A contractor may request 
permission to have appropriate legends 
placed on unmarked technical data at its 
expense. The request must be received 
by the contracting officer within 6 
months following the furnishing or 
delivery of such data, or any extension 
of that time approved by the contracting 
officer. The person making the request 
must: 

(i) Identify the technical data that 
should have been marked; and, 

(ii) -Demonstrate that the omission of 
the marking was inadvertent, the 
proposed marking is justified and 
conforms with the requirements for the 
marking of technical data contained in 
the “Rights in Technical Data — Non- 
commercial Items” clause at 252.227- 
7013; and, 

(iii) Acknowledge, in writing, that the 
Government has no liability with 
respect to any disclosure, reproduction, 
or use of the technical data made prior 
to the addition of the marking or 
resulting from the omission of the 
marking. 

(3) Contracting officers should grant 
permission to mark only if the technical 
data were not distributed outside the 
Government or were distributed outside 
the Government with restrictions on 
further use or disclosure. 

227.403-1 1 Contractor procedures and 
records. 

* (a) The clause at 252.227-7013, 
“Ri^ts in Technical Data — 
Noncommercial Items”, reqmres a 


cxmtractor, and its subcontractors or 
suppliers that will deliver technical data 
with other than unlimited rights, to 
estaoUsh and follow written procedures 
to assure that restrictive markings are 
used only when authorized and to 
maintain records to justify the validity 
of asserted restrictions on delivered 
data. 

(b) The clause at 252.227-7037, 
‘'Validation of Asserted Restrictions”, 
requires contractors and their 
subcontractors at any tier to maintain 
records sufficient to justify the validity 
of restrictive marking on technical data 
delivered or to be delivered under a 
Government contract. 

227.403-12 Government right to establish 
conformity of markings. 

(a) Nonconforming markings. (1) 
Authorized markings are identified in 
the clause at 252.227-7013, “Ri^ls in 
Technical Data.” All other marldngs are 
nonconforming markings. An 
authorized marking that is not in the 
form, or differs in substance, from the 
marking requirements in the clause at 
252.227-7013 is also a nonconforming 
marking. 

(2) The correction of nonconforming 
markings on technical data is not 
subject to 252.227-7037, “Validation of 
Asserted Restrictions”. To the extent 
practicable, the contracting officer 
should return technical data bearing 
nonconforming markings to the person 
w^ho has placed the nonconforming 
markings on such data to provide that 
person an opportunity to correct or 
strike the nonconforming marking at 
that person’s expense. If the person who 
has placed the nonconforming marking 
on the technical data fails to correct the 
nonconformity and return the corrected 
data within 60 days following the 
person’s iBceipt of the data, the 
contracting officer may correct or strike 
the nonconformity at that person’s 
expense. When it is impracticable to 
return technical data for correction, 
contracting officers may unilaterally 
correct any nonconforming markings at 
Government expense. Prior to correction 
of the nonconformity, the data may be 
used in aocordanoe with the proper 
restrictive marking. 

(b) Unjustified markings. (1) An 
unjustified marking is an authorized 
marking that does not depict accurately 
restrictions applicable to the 
Government’s use, modification, 
reproduction, release, performance, 
display, or disclosure of the marked 
technical data. For example, a limited 
rights legend placed on technical data 
pertaining to items, components, or 
processes that were developed under a 
Government contract either exclusively 


at Government expense or with mixed 
funding (situations under which the 
Government obtains unlimited or 
government purpose ri^ts) is an 
unjustified marl^g. 

(2) Contracting officers have the right 
to review and challenge the validity of 
imjustified markings. However, at any 
time during performance of a contract 
and notwithstanding the existence of a 
challenge, the contracting officer and 
the person who has asserted a restrictive 
marung may agree that the restrictive 
marldng is not justified. Upon such 
agreement, the contracting officer may. 
at his or her election, either — 

(i) Strike or correct the unjustified 
marking at that person’s expense; or, 

(ii) Return the technical data to the 
person asserting the restriction for 
correction at that person’s expense. If 
the data are returned and that person 
fails to correct or strike the unjustified 
restriction and return the corrected data 
to the contracting officer within sixty 
(60) days following receipt of the data, 
the unjustified marking shall be 
corrected or stricken at that person’s 
expense. 

227.403-13 Government right to review, 
verify, challenge and validate asserted 
restrictions. 

(a) General. An offeror’s assertion(s) 
of restrictions on the Government’s 
rights to use, modify, reproduce, release, 
or disclose technical data do not, by 
themselves, determine the extent of the 
Government’s rights in the technical 
data. Under 10 U.S.C. 2321, the 
Government has the right to challenge 
asserted restrictions when there are 
reasonable grounds to question the 
validity of the assertion and continued 
adherence to the assertion w^ould make 
it impractical to later procure 
competitively the item to which the data 
pertain. 

(b) Pre-award considerations. The 
challenge procedures required by 10 
U.S.C. 2321 could sigmficantly delay 
awards under competitive 
procurements. Therefore, avoid 
challenging asseited restrictions prior to 
a competitive contract award unless 
resolution of the assertion is essential 
for successful completion of the 
procurement. 

(c) Challenge and validation. 
Contracting officers must have 
reasonable gitumds to challenge the 
current validity of an asserted 
restriotion. Before issuing a challenge to 
an asserted restriction, carefully 
consider all available information 
]>ertaining to the assertion. All 
challenges must be made in accordance 
with the provisions of the clause at 
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252.227-7037, ‘'Validation of Asserted 
Reslriclions*'. 

(1) Challenge period. Asserted 
restrictions should be reviewed before 
acceptance of tedinica] data deliverafale 
under the contract. Assertions must be 
challenged within 3 years after 
payment under the contract or three 
years after delivery of the data, 
whichever is later. However, restrictive 
markings may be challenged at any time 
if the technical data — 

(1) Are publicly available without 
restrktioDs; 

(ii) Have been provided to the United 
States without restriction; cr, 

(iii) Have been otherwise made 
available without restriction other than 

a release or disclosure resulting from the 
sale, transfer, or other assignment of 
interest in the software to another party 
or the sale or transfer of some or all of 
a business entity or its assets to another 
party. 

(2) Pre-:hcl]ei)ge requests for 
informal ion. (i) After consideration of 
the situaiicns described in 227.403- 
13(c)(3). contracting officers may 
request tiif; person asserting a restriction 
to fum.sh a v^Titlen explanation .of the 
facts .and supporting documentation for 
the assertion in sulftcient detail to 
enable the contracting officer to 
determ ine the validity of the assertion. 
Additional supporting documenlalicn 
may be requested when the explanation 
provided by the person meteng the 
assertion does not. in the contracting 
officer’s opinion, establish the vahdity 
of the assertio;!. 

(ii) If the person asserting the 
restriction &ils to respond to the 
contracting cfheer’s request for 
information or additional supporting 
documentation or if the information 
submitted does not justify the asserted 
restriction, a challenge should be 
considered. 

(3) Transacting metiers directly with 
subcofitrcctors. The clause at 252.227- 
7037 obtains the contractor's agreement 
that the Government may transact 
matters lender the clause directly with a 
subcon iT-act or, at any tier, without 
creating or implying privity of cootrad 
Coctracting officers should p er m it a 
subcontractor or supply to transact 
challenge and vaJidii^Qn matters 
directly with the Government when — 

(i) A subcontractor’s or supplier’s 
business interests in its technical data 
would be compromised if the data were 
disclosed to a higher tier co n tractor, or, 

(ii) There is reason to believe thet 
cemtrador will not respond in a tiiaely 
manner to a challenge and a ^hm to 
respond would ieoperdize a 
suheontnetjofs or sixtier’s right to 
assert restrictions; or, 


(iii) Requested to do so by a 
subcontractor or supplier. 

(4) Challen^ notice.. Eto xkA issue a 
challenge notice tmless there me 
reaaonalde grounds to question die 
validity of an assertiQn. Assertions may 
be challenged whether or not supporting 
documentation was requested from the 
person asserting Ae restrictian. 
Challenge notices must be in wrilisg 
and issued to the contzactor or, after 
consideration of the situations described 
in 227. 403--1 3(c)(3), the person asserting 
the restrictioB. The challeoge 

most inciiKle the znfonxBtion in 
paragraph (d> of die cteuse at 252^7- 
7037. “Validation of Asserted 
Restrictions.*’ 

(5) Extension of response time. The 
contractiiig officer, at his or her 
discretion, may extez^ the tine ibr 
response contained in a chadkz^ 
notice, as appropriate, if the contractor 
submits a timely written reqaest 
shovring the ne^ for ackhtronal time to 
prepare a response, 

(6) Contracting officer's final decisiorL 
Contracting officers must issue a final 
decision for each challenged assertion, 
whether or not the assertion has been 
justified. 

(i) A contracting offfoer’s final 
decision that an assertion is not }U5tified 
must be issued as soon as practicable 
following the failure of the person 
asserting the restriction to respond to 
the conU'acling officer’s challefige 
within sixty (60) days, or any extension 
to that time granted by the contracting 
officer. 

(ii) A contracting officer who, 
foUowing a challenge and re s po nse by 
the person asserting the restriction, 
determines that an asserted restriction is 
justified, shall issue a decision 
sustaining the validity of the asserted 
restriction. If the asserted restriction 
was made snbaequeni to submission of 
the contractor’s offer, add the asserted 
restriction to the contract Attehmen^. 

till) A contracting officer 
detonndnes that the validity of an 
asserted restriction has not been 
justified shall issue a contracting 
officer’s final dedsion wilhhi the time 
frames prescribed in 252^27-7037, 
’’Valklatjon of Asserted Redrictioiia.” 

As provided in para^ph (i) of tha4 
clause, the Govenuzteni is obligated to 
continue to re^wet the aseerled 
lestzictiQDs ihtough final di^w ai tk m of 
any appeal asdess the Agamc^ 
notifies the person asserting the 
restriction t^t uigent or compelling 
ciicinstances donot pernsh Ae 
Government to continue to respect the 
asserted restriction. 

(7) iMtrph ehfillenges to an asse rt e d 
restriction. When more than one 


contracting officer challenges an 
asserted reelrictH>&, Ae contracting 
officer who made the earliest challenge 
is responsible for coordmating Ae 
CJovemment challeagcs. That 
contracting officer shall consult wiA all 
other contracting officers making 
challenges, verify Aat all challenges 
apply to Ae same asserted restriction 
and, after consulting wUh Ae 
contractor, subcontractor, or supplier 
asserting Ae restriction, issue a 
schedule Aat provides Aat person a 
reasonable opportunity to respond to. 
each chaDenge. 

(8) ValidoJan. Only a contracUng 
officer’s final decision, or actions of an 
agency board of contract appeals or a 
court of compelenl jurisdiction, Aat 
sustam Ae validity of an asserted 
restriction constitute validalkm of ibe 
asserted restriction. 

227.403-44 Conformity, acceptance, antf 
warranty of Itcnnicaf data. 

(a) Statviory requmrrrents. 10 V.S.C. 
2320 -^ 

(1) Requires contractors to furnish 
written assurance at Ae time technical 
data are delivered or are made available 
to Ae Government Aat Ae technical 
data are complete, accurate, and satish* 
Ae requirements of the contract 
ccmceraing such data; 

(2) Provides for the establishment of 
remedies applicable to technrcal data 
found to be incomplete, inadequate, or 
not to satisfy Ae requirements of Ac 
contract concerning suen data; and, 

(3) AuAorizes agency beads to 
withhold payments (or exercise rjch 
oAer remeAes and agency head 
considers appropriate) during any 
period if the co n tr a ctor does not meet 
the requirements of Ae contract 
pertaining to Ae delivery of technical 
data. 

(b) Conformity ar>d acceptance. (1) 
Solicitations and contracts reqAring Ae 
dcKvcry of technical data shall specify 
Ae requirements Ae data must satisfy to 
be acceptable. Contracting officers, or 
Aerr auAorized r epre s e ntative s, are 
responsible for delennining wheAer 
technical data tendered for acceptance 
conform to Ae contractual 
reQuiieroents. 

(2) The clause at 252.227-7030, 
‘*Technical Data — ^WrAhoiding of 
Payment” pr e r ri de s for withholding up 
to ten percent of Ae c o n t ra ct price 
pending correction or r e plac e iue nt of 
Ae ZLonconformmg technical data or 
negotiation of an equitable reduction in 
contract price. The amount subject to 
withholding may be expressed as a fixed 
dollar amount or as a percentage of Ae 
contract price. In eiAer case, the 
amount shall be deteimined giving 
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consideration to the relative value and 
importance of the data, for example — 

U) When the sole purpose of a 
contract is to produce the data, the 
relative value of that data may 
considerably higher than the value of 
data produced under a contract where 
the production of the data is a 
secondary objective; or. 

(ii) When tne Government will 
maintain or repair items, repair and 
maintenance aata may have a 
considerably higher relative value than 
data that merely describe the item or 
provide performance characteristics. 

(3) Do not accept technical data that 
do not conform to the contractual 
requirements in all respects. Except for 
nonconforming restrictive markings (see 

*227.403-14(b)(4)). correction or 
replacement of nonconforming data, or 
an equitable reduction in contract price 
when correction or replacement of the 
nonconforming data is not practicable or 
is not in the Govemmenfs interests, 
shall be accomplished in accordance 
with — 

(1) The provisions of a contract clause 
providing for inspection and acceptance 
of deliverables and remedies for 
nonconforming deliverables; or, 

(ii) The procedures at FAR 46.407(c) 
through (g). if the contract does not 
contain an inspection clause providing 
remedies for nonconforming 
deliverables. 

(4) Follow^ the procedures at 227.403- 
12(a)(2) if nonconforming markings are 
the sole reason technical data fail to 
conform to contractual requirements. 
The clause at 252.227-7030 may be 
used to withhold an amount from 
payment, consistent with the terms of 
the clause, pending correction of the 
nonconforming markings. 

(c) Warranty. (1) The intended use of 
the technical data and the cost, if any, 
to obtain the w^arranty should be 
considered before deciding to obtain a 
data warranty (see FAR 46.703). The fact 
that a particular item, component, or 
process is or is not w^arranted is not a 
consideration in determining whether or 
not to obtain a warranty for the 
technical data that pertain to the item, 
component, or process. For example, a 
data warranty should be considered if 
the Government intends to repair or 
maintain an item and defective repair or 
maintenance data would impair the 
Governments effective use of the item 
or result in increased costs to the 
Government. 

(2) As prescribed in 246.710, use the 
clause at 252.246-7001, /^Warranty of 
Data*’, and its alternates, or a 
substantially similar clause w^hen the 
Government needs a specific warranty 
of technical data. 


227.403- 15 Subcontractor rights in 
tschnical data 

(a) 10 U.S.C. 2320 provides 
sub<^ntractors at all tiers the same 
protection for their rights in data as is 
provided to prime contractors. The 
clauses at 252.227-7013, ‘^Rights in 
Technical Data — Noncommercial 
Items**, and 252.227-7037, “Validation 
of Asserted Restrictions* implement 
the statutory requirements. 

(b) 10 U.S.C. 2321 permits a 
subcontractor to transact directly with 
the Government matters relating to the 
validation of its asserted restrictions on 
the Govemment*s rights to use or 
disclose technical data. The clause at 
252.227-7037, “Validation of Asserted 
Restrictions** obtains a contractor*s 
agreement that the direct transaction of 
validation or challenge matters with 
subcontractors at any tier does not 
establish or imply privity of contract. 
When a subcontractor or supplier 
exercises its right to transact validation 
matters directly with the Government, 
contracting officers shall deal directly 
with such persons, as provided at 

227.403- 13(c)(3). 

(c) Require prime contractors whose 
contracts include the following clauses 
to include those clauses, without 
modification except for appropriate 
identification of the parties, in contracts 
with subcontractors or suppliers, at all 
tiers, w*ho vrill be furnishing technical 
data in response to a government 
requirement. 

(1) 252.227-7013, “Rights in 
Technical Data — Noncommercial 
Items”; 

(2) 252.227-7025, “Limitations on the 
Use or Disclosure of Government 
Furnished Information Marked with 
Restrictive Legends. 

(3) 252.227-7028, “Technical Data or 
Computer Software Previously 
Delivered to the Government”; and, 

(4) 252.227-7037, ‘‘Validation of 
Asserted Restrictions’*. 

(d) Do not require contractors to have 
their subcontractors or suppliers at any 
tier relinquish rights in technical data to 
the contractor, a higher tier 
subcontractor, or to the Government, as 
a condition for award of any contract, 
subcontract, purchase order, or similar 
instrument except for the rights 
obtained by the Government imder the 
“Rights in Technical Data — 
Noncommercial Items’’ clause contained 
in the contractor’s contract with the 
Government. 

227.403- 1 6 Providing technical data to 
foreign governments, foreign contractors, 
or International organizations. 

Technical data may be released or 
disclosed to foreign governments. 


foreign contractors, or international 
organizations only if release or 
disclosure is otherwise permitted both 
by Federal export controls and other 
national security laws or regulations. 
Subject to such laws and regulations, 
the Department of Defense — 

(a) May release or disclose technical 
data in which it has obtained unlimited 
rights to such foreign entities or 
authorize the use of such data by those 
entities. 

(b) Shall not release or disclose 
technical data for which restrictions on 
use, release, or disclosure have been 
asserted to foreign entities, or authorize 
the use of technical data by those 
entities, unless the intended recipient is 
subject to the same provisions as 
included in the use and non-disclosure 
agreement at 227.403-7 and the 
requirements of the clause at 252.227- 
7013 governing use, modification, 
reproduction, release, performance, 
display, or disclosure of such data have 
been satisfied. 

227.403-17 Overseas contracts with 
foreign sources. 

(a) The clause at 252.227-7032, 

“Ri^ts in Technical Data and Computer 
Software (Foreign)*’ may be used in 
contracts with foreign contractors to be 
performed overseas, except Canadian 
purchases (see 227.403-1 7(c)) in lieu of 
the clause at 252.227-7013, “Rights in 
Technical Data — Noncommercial Items’’ 
when the Government requires the 
unrestricted right to use, modif}*, 
reproduce, release, or disclose any 
technical data to be delivered under the 
contract. Do not use the clause in 
contracts for Existing or Special Works. 

(b) The clause at 252.227-7032 may 
be modified to accommodate the needs 
of a specific overseas procurement 
situation, provided the Government 
obtains ri^ts to the technical data that 
are not less than the rights the 
Government would have obtained under 
the data rights clause prescribed in this 
Part for a comparable procurement 
performed within the United Sioies or 
its possessions. 

(c) Contracts for Canadian purchases 
shall include the appropriate data rights 
clause prescribed in this Part for a 
comparable procurement performed 
within the United States or its 
possessions. 

227.404 Contracts under the Smalt 
Business Innovative Research Program. 

(a) Use the clause at 252.227-7018, 
“Ri^ts in Technical Data and Computer 
Software— Small Business Innovative 
Research Program**, when technical data 
or computer software will be generated 
during performance of contracts imder 
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the Small Business Innovative Research 
(SBTR) program. 

(b) Under that clause, the Government 
obtains a royalty free license to use 
techrical data marked with an SBIR 
Data Rights l^end only for Govemmenl 
piloses during the period commencing 
with contract award and ending 5 years 
after completion of the project under 
which the data were generated. Upon 
expiration of the 5 year restrictive 
license, the Government has unlimited 
rights in the SBIR data. During the 
license period, the Government may not 
release or disclose SBIR data to any 
person other than — 

(1) For evaluational purposes, 

(2) As expressly permitted by the 
contractor; or, 

(3) A use. release, or disclosure that 
is necessary for emergency repair or 
overhaul of items operated by the 
Government. 

(c) Do not make any release or 
disclosure permitted by 227.404fb) 
unless, prior to release or disclosure, the 
intended recipient is subject to the use 
and non-disclosure agreement at 227- 
403-7. 

(d) Use the clause with its Alternate 
I in research contracts when the 
contracting officer determines, in 
consultation with counsel, that public 
dissemination by the contractor would 
be- 
ll) In the interest of the Government; 

and. 

(2) Facilitated by the Government 
relinquishing its right to publish the 
w'ork for sale, or to have others publish 
the w’ork for sale on behalf of the 
Government. 

(e) Use the following provision and 
clauses in SBIR solicitations and 
contracts that include the clause at 

252.227-7018: 

(1) 252.227-7017, "Identification and 
Assertion of Use, Release, or Disclosure 
Restrictions"; 

(2) 252.227-7019, "Validation of 
Asserted Restrictions — Computer 
Software"; 

(3) 252.227-7030, "Technical Data— 
Withholding of Payment"; 

(4) 252.227-7036, "Certification of 
Technical Data Conformity"; and, 

(5) 252.227-7037, "Validation of 
Asserted Restrictions" (paragraph (d) of 
the clause contains information that 
must be included in a challenge). 

(f) Use the following clauses and 
provision in SBIR solicitations and 
contracts in accordance with the 
guidance at 227.403-6 (c). (d), and (e) 

(1) 252.227-7016, "Rights in Bid or 
Proposal Data"; 

(2) 252.227-7025. "Limitations on the 
Use or Disclosure of Govemmenl 
Furnished Information Marked with 
Restrictive Legends"; and 


(3) 252.227-7028. Technical Data or 
Computer Software Previously 
Delivered to the Government." 

§227.405 Contracts for the acquisition of 
existing works. 

§227.405-1 Gen^. 

(a) Existing works include motion 
pictures, television recordings, video 
recordings, and other audiovisual works 
in any medium; sound recordings in any 
medium; musical, dramatic, and literary 
works; pantomimes and choreographic 
works; pictorial, graphic, and sculptural 
works; and, worl^ of a similar nature. 
Usually, these or similar works were not 
first created, developed, generated, 
oiiginated, prepared, or produced under 
a Government contract. Therefore, the 
Government must obtain a license in the 
work if it intends to reproduce the work, 
distribute copies of the w*ork, prepare 
derivative works, or perform or display 
the work publicly. When the 
Government is not responsible for the 
content of an existing work, it should 
require the copyright owner to 
indemnify the Government for liabibties 
that may arise out of the content, 
performance, use, or disclosure of such 
data. 

(b) Follow the procedures at 227.406 
for works which will be first created, 
developed, generated, originated, 
prepared, or produced under a 
Government contract and the 
Government needs to control 
distribution of the work or has a specific 
need to obtain indemnity for liabilities 
that may arise out of the creation, 
content, performance, use, or disclosure 
of the work or from libelous or other 
unlawful materia] contained in the 
work. Follow the procedures at 227.403 
when the Government does not need to 
control distribution of such works or 
obtain such indemnities. 

§ 227.405-2 Acquisition of existing works 
without modification. 

(a) Use the clause at 252.227-7021. 
"Rights in Data— Existing Works" in 
lieu of the clause at 252.227-7013. 
"Rights in Technical Data — 
Noncommercial Items", in solicitations 
and contracts exclusively for existing 
works when: 

(1) The existing works will be 
acquired without modification; and, 

(2) The Government requires the right 
to reproduce, prepare derivative woiks, 
or publicly perform or display the 
existing works; or. 

(3) The Government has a specific 
need to obtain indemnity for habilities 
that may arise out of the content, 
performance, use. or disclosure of such 
data. 


(b) The clause at 252.227-7021. 
"Ri^ls in Data— Existing Works”, 
provides the Government, and others 
acting on its behalf, a paid-up. non- 
exclusive. irrevocable, worldwide 
license to reproduce, prepare derivative 
works and publicly perform or display 
the works called for by a contract and 
to authorize others to do so for 
Government purposes. 

(c) A contract clause is not required 
to acquire existing works such as books, 
magarines and periodicals in any 
storage or retrieval medium, when the 
Government will not reproduce the 
books, magazines or periodicals, or 
prepare derivative works. 

§ 227.405-3 Acquisition of modified 
existing works. 

Use the clause at 252.227-7020. 
"Rights in Data— Special Works", in 
solicitations and contracts for modified 
existing works in lieu of the clause at 

252.227— 7021, "Rights in Data — Existing 
Works," 

§ 227 .406 Contracts for special works. 

(a) Use the clause at 252.227-7020, 
"Rights in Special Works" in 
solicitations and contracts where the 
Government has a specific need to 
control the distribution of works first 
produced, created, or generated in the 
performance of a contract and required 
to be delivered under that contract, 
including controlling distribution by 
obtaining an assignment of copyright, or 
8 specific need to obtain indemnity for 
liabilities that may arise out of the 
content, performance, use, or disclosure 
of such works. Use the clause — 

(1) In lieu of the clause at 252.227- 
7013, "Rights in Technical Data— 
Noncommercial hems", when the 
Government must own or control 
copyright in all works first produced, 
created, or generated and required to be 
delivered under a contract. 

(2) In addition to the clause at 

252.227- 7013. "Rights in Technical 
Data — ^Noncommercial Items" when the 
Government must own or control 
copyright in a portion of a work first 
produced, created, or generated and 
required to be deliver^ under a 
contract. The specific portion in which 
the Government must own or control 
copyright must be identified in a special 
contract requirement. 

, (b) Although the Government obtains 
an assignment of copyright and 
unlimited rights in a special wnrk under 
the clause at 252.227-7020, the 
contractor retains use and disclosure 
rights in that work. If the Government 
needs tojestrict a contractor's rights to 
use or disclose a special work, it muM 
also negotiate a special license whicri 
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specifically restricts the contiacUx*^ use 
or disclosure riglits. 

(c) The dause al 252.227-7020 does 
not permit a cootracior to ^corporate 
into a special work any works 
copyri^ted by others unless the 
contractor obtains the contracting 
of^cer*s permission to do so and obtains 
for the Government a non<«xclusive, 
paid up. world-wide license to make . 
and distribute copies of that work, to 
prepare derivative works, to perform or 
display publicly any portion of the 
work, and to permit others to do so for 
government purposes. Grant permission 
only when the Govemmenrs 
requirements cannot be satisHad unless 
the third party work is included in the 
deliverable work, 

rfd) Examples of works which may be 
procured under the *Tlights in Special 
Works” clause include, but are not 
limited, to audiovisual woiks, computer 
data bases, oorapuler software 
doounentalion, scripts, soundtracks, 
musical compositions, and adaptations; 
histories of departments, agencies, 
services or units thereof; surveys of 
Government establishments; 
instructional works or guidance to 
Government officers and employees on 
the discharge of their official duties; 
reports, books, studies, surv'eys or 
similar documents; collections of data 
containing information pertaining to 
individuals that, if disclosed, would 
violate the right of privacy* or publicity 
of the individuals to whom the 
information relates; or. investigatiN'e 
reports. 

227.407 Contracts tor architect-ooglneer 
services. 

This section sets forth policies and 
procedures, pertaining to data, 
copyrights, and restricted designs 
unique to the acquisition of 
construction and architect -engineer 
services. 

227.407-1 ArchUectural designs and data 
clauses for architect-engineer or 
construction contracts. 

(a) Except as provided in 227.407- 
1(b), tise the clause at 252.227-7022, 
“Government Rights (Unlimited)”, in 
solicitations and contracts forarchitect- 
enginaer services and for construction 
involving architect-engineer services. 

(b) When the purpose of a contract for 
archilect-engineer services or for 
construction involving archiled- 
engineer services is to obtain a unique 
architectural desi^ of a building, a 
monument, or oonstruction of similar 
nature, which for artistic, aesthetic or 
other special reasons the Government 
does not want duplicated, the 
Government may acquire exclusive 


control of the data peitaming to the 
design by iaduding the dew at 

252.227- 7023, '^Drawings end Other 
Data to Become Property of 
Go^aminent”, meoiSdMkns and 
contracts. 

(c) The Government shall obtain 
unlimited rights in shop drawings for 
constmctum. In aolidtations and 
contracts calling Iot deliveiy of shop 
drawings, indude the clause at 

252.227- 7033, Rights in Shop Drawings. 

222j407-2 Oantractalor o craae nuclt on 
work. 

The pvcvisions and dauaes raqairad 
by 227.407-1 ahall not be used %fhen 
acquisition is limited 

(a) Gmstroction supplies or materials; 

fb) Experimental, d^lopxnentai. or 
research work, or test and evaluation 
studies of structures, equipment, 
processes, or materials for use in 
construction; or, 

(d Both. 

227.407-<3 Approval ol rsstrtcted deslgr>s. 

The dause at 252.227-7024, “Notice 
and Approval of Restricted Designs”, 
may be ioduded in architect-engineer 
contracts to permit the Government to 
make informed decisions concerning 
noncompetitive aspects of the design. 

227.408 Contractor data repoaftories. 

(a) Contractor data repositories may 
be established v/hen permitted by 
agency procedures. Ihe oontraclual 
instrument establishing the data 
repository must require, as a minimum, 
the data repositor}^ management 
contractor to— 

(1) Establish and maintain adequate 
procedures for protecting technical data 
delivered to or stored at the repository 
from unauthorized release or msclosure; 

(2) Establish and maintain adequate 
procedures for controlling the release or 
di^iosure of technical from the 
repository to third parties consistent 
with the Covemmenfs rights in such 
data; 

(3) When required by the contracting 
officer, deliver data to the Goveminent 
on paper or in other specified media; 

(4) Be responsible for maintnining the 
currency of data delivered direody by 
Govemmaot contnotors or 
subcontractor to the mpository; 

(5) Obtain use and non-disclosure 
agreements^SBe 227.403-7} fiom all 
persons to whom govemmeat purpose 
rights data is released or disclosed; and, 

(8) Indemnify the Govanunesit fiom 
any lidiility to data Owners or licensors 
resulting fivun, or as a coQsaqoeDoe, of 
a release or disclosure of technical data 
made by the data repository contractor 


or its officers, empkijaes, qgents, or 
representatives. 

if Che contiBOtor » or will be the 
data reposiitxy manager.the 
contractor's dka management and 
cUstzibBtiim wpnnsihiTities must be 
identified in the oootract or the contract 
must refa r cn oB the agreement between 
the Govemnient and the contractor that 
establidres timse responsibilities. 

(c) If the coatniCtor is not and will not 
be data reposUoiy manager, do not 
require a contadar or stfocontrador to 
deliver technical date marked with 
limited rights legends to a data 
repository managed by another 
contractor unless the contractor or 
subco n tractor who has asserted limited 
rights agrees to release the data to the 
repository or has authorized, in wTiting. 
the Government to do so. 

(d) Repository procedures may 
provide for the acceptance, delivery, 
and subsequent distribution of technical 
data in storage media other than paper, 
including direct electronic exchange of 
data between two computers. The 
procedures must provide for the 
idenlificalion of any portions of the data 
provided with restrictive legends, when 
appropriate. The aix:eptance criteria 
must be consistent with the authorized 
delivery format. 

Subpart 227.5— Rights in Computer 
Software and Computer Software 
Documentation 

8. A new subparl 227.5 is added to 
read as follows: 

227.5 Rights in computer software and 
computer software documentation 

Sec. 

227.500 Scope of subpart. 

227.501 Definitions. 

227.502 Commercial computer software and 
oonuneiciai computer soft\^*a^e 
documentation. 

227.502- 1 Policy. 

227.502- 2 Obta^oing axnmerciai computer 
software or commercial computer 
eoftware documentetioc. 

227.502- 3 Rights ia oommercial oomputer 
software or cxkmmercial computer 
software documentation. 

227.502- 4 CoDtnct dause. 

227.503 NoDCommeicial computer software 
and computer software documentation. 

227.503- 1 Policy. 

227.503- 2 Acquisition of noncoramercial 
oomputer eofhrare and computer 
software docianeatatkm. 

227.503- 3 Baily idsntification of computer 
reftwBie or computer software 
Airaimftotiiiiott |D be fiuiiished to the 
Government with restrictioBfi do use. 
repreductkm. or disclosure. 

227.503- 4 LksnterigbU. 

227.503- 5 Govenunenl rights 

227.503- 6 Contract clauses. 
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227.503- 7 IReservedl 

227.503- 8 Deferred delivery and deferred 
ordering of computer software and 
computer software documentation. 

227.503- 9 Cop>Tighl. 

'227.503-10 Contractor identincation and 

marking of computer software or 
computer software docunoentation to be 
furnished writh restrictive markings. 

227.503- 1 1 Contractor procedures and 
records. 

227.503- 12 Government right to establish 
conformity of markings. 

227.503- 13 Government right to review, 
verify, challenge, and validate asserted 
restrictions. 

227.503- 14 Conformity, acceptance, and 
warranty of computer software and 
computer software documentation. 

227.503- 15 Subcontractor rights in 
computer softw are or computer software 
documentation. 

227.503- 16 Providing computer software or 
computer software documentaiiori to 
foreign governments, foreign contractors, 
or international organizations. 

227.503- 17 Overseas contracts wiin foretgn 
sources. 

227.504 Contracts under the Sm.':)? Business 
Innovative Research Program. 

227.505 Contracts fcr special works. 

227.506 Contracts for architect-engineer 
ser\'ices. 

227.507 Contractor (data repositories. 

227.5 Rights In computer sottwrare or 
computer software documentation. 

227.500 Scope of subparl 

This subparl— 

(a) Prescribes policies and procedures 
for the acquisition of computer software 
and computer software documentation, 
and the rights to use, modif>\ reproduce, 
release, perform, display, or disclosure 
such schv.-'are or documentation. It 
implements requirements in Lhe 
following laws and Executive Order: 

lOU.S.C. 2302(4) 

10 U.S.C. 2305 (subsection (d)(4)) 
lOU.S.C. 2320 
lOU.S.C. 2321 
lOU.S.C. 2325 

Executive Order 12591 (subsection 
1(b)(6)) 

(b) Does not apply to computer 
software or computer software 
documentation acquired under GSA 
schedule contracts. 

227.501 Definitions. 

(a) As used in this subpart, unless 
otherwise specifically indicated, the 
terms offeror and contractor include an 
offeror’s or contractor’s subcontractors, 
suppliers, or potential subcontractors or 
suppliers at any tier. 

(b) Other terms used in this subpart 
are defined in the clause at *252.227— 
7014, “Rights in Computer Software and 
Computer Software Doc u. mentation.” 


227.502 Co mm er c t ri computer toftwart 

end commercial computer eoftware 
documentation. 

227.502-1 Policy. 

(a) Commercial computer software or 
commercial computer software 
documentation shall be acquired under 
the licenses customarily provided to the 
public unless such licenses are 
inconsistent with Federal procurement 
law or do not otherwise satisfy user 
needs. 

(b) Commercial computer software 
and commercial computw software 
documentation shall be obtained 
competitively, to the maximum extent 
practicable, using firm fixed price 
contracts or firm fixed priced orders 
under available pricing schedules. 

(c) Offerors and contractors shall not 
be required to- 
ll) Furnish technical information 

related to commercial computer 
software or commercial computer 
software documentation that is not 
customarily provided to the public 
except for information documenting the 
specific modifications made to such 
software or documentation to meet the 
requirements of a DoD sobcitation; 

(2) Relinquish to, or otherwise 
provide, the Govemment rights to use, 
modify, reproduce, release or disclose 
commercial computer software or 
commercial computer software 
documentation except for a transfer of 
rights mutually agreed upon. 

227.502- 2 Obtaining commercial 
computer software or commercial computer 
software documentation. 

Commercial computer software or 
commercial computer software 
documentation shall be acquired, to the 
maximum extent practicable, using the 
procedures at 211.70. 

227.502- 3 Rights In commercial computer 
eoftware or commercial computer softwaie 
documentation. 

(a) The Govemment shall have only 
the ri^ts specified in the license imder 
which the commercial computer 
software or commercial computer 
software documentation was obtained. 

(b) If the Government has a need for 
rights not conveyed under the license 
customarily provided to the public, the 
Govemment must negotiate with the 
contractor to determine if there arc 
acceptable terms for transferring such 
rights. The specific rights granted to the 
Govemment shall be enumerated in the . 
contract license agreement or an 
addendum thereto. 

227.502-4 Contract clause. 

A specific contract clause governing 
the Government’s rights in commercial 


computer software or commercial 
computer software documentation is not 
prescribed. As required by 227.502-3, 
the Governments rights to use, modify , 
reproduce, release, perform, display, or 
disclose computer software or computer 
software documentation shall be 
identified in a Ucense agreement. 

227.503 Moncommercial computer 
software and noncommercial computer 
software documentation. 

227.503-1 Policy 

(a) DoD policy is to acquire only the 

computer soft w’are and computer 

software documentation, and the rights 
in such software or documentation, 
necessary to satisfy agency needs. 

(b) Solicitations and contracts shall— 

(1) Specify the computer software or 
computer software documentation to be 
delivered under a contract and the 
delivery schedules for the software or 
documentation; 

(2) Establish or reference procedures 
for determining the acceptability of 
computer software or computer soft ware 
documentation; 

(3) Establish separate contract line 
items, to the extent practicable, for the 
computer software or computer software 
documentation lobe delivered under a 
contract and require offerors and 
contractors to price separately each 
deliverable data item; 

(4) Require offerors to identif)’, to tne 
extent practicable, computer software or 
computer software documentation to be 
furnished with restrictions on the 
Government’s rights and require 
contractor’s to identify computer 
software or computer software 
documentation to be delivered with 
such restrictions prior to delivery. 

Ic) Offerors shall not be required . 
either as a condition of being responsi ve 
to a solicitation or as a condition for 
award, to sell or otherwise relinquish to 
the Govemment any rights in computer 
software developed exclusively at 
private expense except for the softw are 
identified at 227.503-5(a) (3) through 
( 6 ). 

(d) Offerors and contractors shall not 
be prohibited or discouraged from 
hxmishing or offering to furnish 
computer software developed 
exclusively at private expense solely 
because the Government's rights to use, 
release, or disclose the software may be 
restricted. 

227.503-2 Acquisition of noncommerc ^al 
computer software and computer software 
documentation. 

(a) Contracting officers shall work 
closely with data managers and 
requirements personnel to assure that 
computer software and computer 


X 
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software docimentation requirements 
included in solicitations are cx>neistent 
with the policy expressed in 27.503-1. 

(b)(1) Data managers or other 
reqiiirements personnel are responsible 
foi identifying the Government’s 
minimum needs. In addition to desired 
software performance, compatibility, or 
other tec^ical considerations* needs 
determinations should consider such 
factors as multiple site or shared use 
requirements, whether the 
Government’s software maintenance 
philosophy will require the right to 
modify or have third parties modify the 
software, and any special computer 
softw'are documentation requirements. 

i2) When reviewing offers received in 
response to a solicitation or other 
request for computer software or 
computer software documentation, data 
managers must balance the original 
assessment of the Government’s needs 
with prices offered. 

(c) Contracting officers are responsible 
for assuring that, to the maximum extent 
practicable, solicitations and contracts — 

(1) Identify- the types of computer 
software and the quantity of computer 
programs and computer software 
documentation to be delivered, any 
requirements for multiple user at one 
site or multiple site licenses, and the 
format and media in which the software 
or documentation will be delivered; 

(2) Establish each type of computer 
software or computer software 
documentation to be delivered as a 
separate contract line item (this 
requirement may be satisfied by an 
Exhibit to the contract); 

(3) Identify* the prices established for 
each separately priced deliverable item 
of computer software or computer 
software documentation under a fixed 
price type contract; 

(4) Include delivery’ schedules and 
acceptance criteria for each deliverable 
item; and, 

(5) Specifically identify* the place of 
delivery for each deliverable item. 

227.503-3 Early identification of computer 
eoftware or computer software 
documentation to be furnished to the 
Government with restrictions on use. 
reproduction or disclosure. 

(a) Use the provision at 252.227-7017, 
"*ldentification and Assertion of Use. 
Release, or Disclosure Restrictions’* in 
all solicitations that include the clause 
at 252.227-7014, “Rights in 
NoncommeFcial Computer Software and 
Noncommercial Computer Software 
Documentation.” The provision requires 
offerors to identify any computer 
software or computer software 
documentation for which restrictions, 
other than copyright, on use, 


modification. reprodtKtion. release, 
performance, display, or disclosure are 
asserted and to attach the identification 
and assertion to the offer. 

(b) Subsequent to contract award, ihe 
clause at 252.227-7014, ‘TUgJits in 
Noncommercial Computer So^are and 
NoDcommercia] Computer Software 
Documentation^ permits a contractor, 
under certain conditions, to make 
additional assertions of restrictions. *llie 
prescriptions for the use of that clause 
and its alternates are at 227.503-6(a)(l). 

227.503-4 tioenaa rights. 

(a) Grant of license. The Government 
obtains rights in computer software or 
computer software documentation, 
including a copyright Hcense. under an 
irrevocable license grafted or obtained 
by the contractor which developed the 
software or documentation or the 
licensor of the software or 
documentation if the development 
contractor is not the licensor. The 
contractor or licensor retains all rights 
in the software or documentation not 
granted to the Government The scope of 
a computer softwrare license is generally 
determined by the soxirce of funds used 
to develop the softwrare. Contractors or 
licensors may, with some exceptions, 
restrict the Government’s rights to use, 
release, or disclose computer software 
developed exclusively or partially at 
private expense (see 227.503-5 (b) and 
(c)). They may not, without the 
Government’s agreement (see 227.503- 
5(d)) restrict the Government’s rights in 
computer software developed 
exclusively with Govcmmeant funds or 
in computer software documentation 
required to be delivered under a 
contract. 

(b) Source of funds determination. 

*1116 determination of the source of 
funds used to develop computer 
software should be made at the lowest 
practicable segregable portion of the 
software or documentation (eg., a 
software sub-routine that performs a 
specific function). Contractors may 
assert restricted ri^ts in a segregable 
portion of computer software which 
otherwise qualifies for restricted rights 
under the ^use at 252.227-7014. 
“Rights IB Noncommerdal Computer 
Software and Nonconinmcial C^puter 
Software Documentatiofn.*' 

227J03-5 Q o s B mm eot rights. 

The standard license rights in 
computer software that a licensor grants 
to the Government are unliinited rights, 
government purpose limits, or lestrioled 
rights. The standard license in computer 
software documentatian conveys 
unlimited rights. Hiose rights are 
defined in the clause at 252.227—7014. 


In unusual situations, &e standard 
rights may not satisfy the Government’s 
needs or Government may be walling 
to accept lesser ri^ts in return for other 
consideration. In those cases, a special 
license may be negotiatBd. However, the 
licensor is not obligated to provide the 
Government greeter rights and the 
contracting officer is not required to 
accept lesser rights than the rights 

E rovided in the standard grant of 
cense. The situations under which a 
particular grant of license applies are 
enumerated in paragraphs (a) through 

(d) of this subsection. 

(a) Unlimited rights. The Government 
obtains an nnlimitftri rights license in — 

(1) Computer software developed 
exclusively with government funds: 

(2) Computer software documentation 
required to be delivered under this 
contract; 

(3) Corrections or changes to 
computer software or computer softw*are 
documentation fumisbed to the 
contractor by the government; 

(4) Computer software or computer 
software documentation that is 
otherwise publicly available or has been 
released or disclosed by the contractor 
or subcontractor without restrictions on 
further use, release or disclosure other 
than a release or disclosure resulting 
from the sale, transfer, or other 
assignment of interest in the software to 
another party or the sale or transfer of 
some or all of a business entity or its 
assets to another party; 

(5) Computer software or computer 
software documentation obtained wdtb 
unlimited rights under another 
government contract or as a result of 
negotiations; or, 

(6) Computer software or computer 
software documentation furnished to 
the government, under a government 
contract or subcontract wath — 

(i) Restricted rights in computer 
software, limited rights in technical 
data, or government purpose license 
rights and the restri^ve conditions 
have expired; or, 

(ii) Government purpose rights and 
the contractor's exdusivc right to use 
such softwoue or documentation for 
commercial purposes has expired. 

(b) Government purpose rights. (1) 
Except as provided at 227.503-5(a), the 
Government obtains government 
purpose rights in computer software 
developed *with mixed funding. 

(2) Tne period during which 
government purpose rights are effective 
is negotiable. The clause at 252.227- 
7014 provides a nominal five year 
period. Either party may request a 
different period. Ganges to the 
government purpose rights penod may 
be made at any time prior to delivery of 


31599 


Fedn-al Register / Vol. 59, No. 117 / Monday. June 20. 1994 / Propged^Rul^ 


the software without consideration from 
either party. Longer periods should be 
negotiated when a five year period does 
not provide sufficient time to 
commercialize the software form fw 
software developed by subcontractors, 
w^D necessary to recognize the 
subcontractors’ interests in the software. 

' (3) The government purpose rights 

period commences upon execution of 
the contract, subcontract, letter contract 
(or similar contractual instrument), 
contract modification, or option exercise 
that required development of the 
computer software. Upon expiration of 
the government purpose rights period, 
the Government has unlimited rights in 
the software including the right to 
permit or authorize others to use the 
data forcommercial purposes. 

(4) During the gevemment purpose 
rights period, the Gevemment may not 
use, or authorize other persons to use, 
computer software marked with 
government purpose rights legends for 
commercial purposes. The Government 
shall not release or disclose, or 
authorize others to release or disclose, 
computer softw are in w’hich it has 
government purpose rights to any 
person unless — 

(i) Prior to release or disclosure, the 
intended recipient is subject to the use 
and non-disclosure agreement at 
227,403-7; or. 

(ii) The intended recipient is a 
government contractor receiving access 
to the software for performance of a 
Government contract that contains the 
clause at 252.227-7025. "Limitations on 
the Use or Disclosure of Ck)vemment 
Furnished Information Marked with 
Restrictive Legends.** 

(5) When computer softw^are marked 
with government purpose rights legends 
will ^ released or disclosed to a 
government contractor performing a 
contract that does not include the clause 
at 252.227-7025, the contract may be 
modified, prior to release or disclosure, 
to include such clause in lieu of 
requiring the contractor to complete a 
use and non-disclostire agreement. 

(6) Contracting activities shall 
establish procedures to assure that 
computer software or computer software 
documentation marked with 
government purpose rights legends are 
released or disclosed, including a 
release or disclosure through a 
govKument solicitation, o^y to persons 
subject to the use and non-disclosure 
restrictions. Public annoimoements in 
the Commerce Business Daily or other 
publications must provide notice of the 
use and non-disclosme requirements. 
Class use and non-disclosure 
agreements (e.g. , agreements covering 
ail solicitations received by the XYZ 


company within a re^lKmable period) 
are authorised and may be obtained at 
any time prior to release or disclosure 
of the government purpose rights 
software or documentation. Documents 
transmitting government purpose rights 
software or documentation to persons 
imder class agreements diall identify 
the specific software or documentation 
subject to govenunent purpose rights 
and the class agreement under which 
such software or documentation are 
provided. 

(c) Restricted rights, (1) The 
Government obtains restricted rights in 
noncommercial computer software 
required to be delivered or otherwise 
provided to the government under this 
contract that were developed 
exclusively at private expense. 

(2) Contractors are not reqiii^ to 
provide the Government additional 
rights in computer softwrare delivered or 
otherwise provided to the Government 
with restricted rights. When the 
Government has a need for additional 
rights, the Government roust negotiate 
with the contractor to determine if there 
are acceptable terms for transferring 
such rights. List or describe all software 
in whidi the contractor has granted the 
Government additional rights in a 
license agreement made part of the 
contract (see 227.503-5(d)). The license 
shall enumerate the specific additional 
rights granted to the Government. 

(d) Specifically negotiated license 
ri^ts. Negotiate specific licenses when 
the parties agree to modi^’ the standard 
license rights granted to the Government 
or w'hen die G^wemment wants to 
obtain rights in computer software in 
w^hich it does not have rights. When 
negotiating to obtain, relhoquish, or 
increase the Government's rights in 
computer software, consider the 
planned software maintenance 
philosophy, anticipated time or user 
sharing requirements, and other factors 
which may have relevance for a 
particular procurement. If negotiating to 
relinquish rights in ccxnputer software 
documentation, cemsider the 
administrative burdm associated with 
protecting documentatiem subject to 
restrictions from unauthorized release 
or disclosure. The negotiated Uoense 
rights must stipulate the rights granted 
the Government to use, moAfy, 
reproduce, release, pedom, display, or 
disclose the software or documentation 
and the extent to vAndi the Government 
may autbcHize others to do so. Identify 
all negotiated rights in a Itoense 
agreement made pait of the contract. 

(e) Aights in derivatiyB computer 
software or compater software 
documentation. The dause at 252.227- 
7014 protects the Government's rights in 


computer software, computer sofhvcre 
documoitatioD, or portions thereof that 
the contractor subsequently uses to 
prepare derivative software or 
subsequently embeds or includes in 
other software or documentation. The 
Government retains the rights it 
obtained under the development 
contract in the unmodified portions of 
the derivative software or 
documentation. 

{227.503-8 Contract dausas. 

(a)(1) Use the clause at 252.227-7014. 
“Ri^ts in Noncommercial Computer 
Software and Noncommercial Computer 
Software Documentation" in 
solicitations and contracts when the 
successful offerorfs) will be required to 
deliver computer software or computer 
sc^vare documentation. Do not use the 
clause when the only deliverable items 
are technical data (other than computer 
software documentation), commercial 
computer software of commercial 
computer software documentation, 
commercial items (see 227.402-3), 
special works (see 277.505), contracts 
under the Small Business Innovative 
Research Program (see 227.404), or in 
Architect-Engineer and construction 
contracts (see 227.407). 

(2) Use the clause with the Alternate" 

I in research contracts when the 
contracting officer determines, in 
consultation with counsel, that pubhe 
dissemination by the contractor would 
be— — 

(i) In the interest of the Govemmenl; 
and, 

(ii) Facilitated by the Government 
relinquishing its right to publish the 
work for sale, or to have others publish 
the work for sale on behalf of the 
Government. 

(b) Use the clause at 252.227-7019, 
•‘Validation of Asserted Restrictions — 
Computer Software" in solicitations and 
contracts that include the clause at 
252.227-7014, The clause provides 
procedures for the validation of asserted 
restrictions on the Government’s rights 
to use, release, or disclose computer 
software. 

(c) Use the clause at 252.227-7037, 
"Validation of Asserted Restrictions'*, in 
solicitations and contracts that include 
the clause at 252.227-7014 when the 
contractor will be required to deliver 
noncommercial computer software 
documentation (tedmical data). The 
dause implements statutory 
requirements under 10 U.S.C 2321. 
Paragraph (d) of the clause contains 
information that must be included in ii 
formal diallenge. 

(d) Use the clause at 252.227-7016, 
"Rifats in Bid or Proposal Data", in 
solicitations and contracts when the 
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Government anticipates a need to iise» 
subsequent to contract award, computer 
software or computer software 
documentation included in a bid or 
proposal that are not required to be 
delivered imder the contract. 

(e) Use the clause at 252.227*7025, 
**Lixnitations on the Use or Disclosure of 
Government Furnished Information 
Marked with Restrictive Legends", in 
solicitations and contracts when it is 
anticipated that the Government will 
provide the contractor, for performance 
of its contract, computer software or 
computer software documentation 
marked with another contractor's 
restrictive legend(s). 

(f) Use the provision at 252.227*7028, 
/Technical Data or Computer Software 

Previously Delivered to the.. 
Government", in solicitations when the 
resulting contract will require the 
contractor to deliver computer software 
or computer software documentation. 

The provision requires offerors to 
identify any software or documentation 
specified in the solicitation as 
deliverable items that are the same or 
substantially the same as software or 
documentation which the offeror has 
delivered or is obligated to deliver, 
either as a contractor or subcontractor, 
under any other federal agency contract. 

227.503- 7 [Reserved] 

227.503- 8 Deferred delivery and deferred 
ordering of computer software and 
computer software documentation. 

(a) Deferred delivery. Use the clause at 
252.227-7026, "Deferred Delivery of 
Technical Data and Computer 
Software", when it is in the 
Govenunent’s interests to defer the 
deliver>’ of computer software or 
computer softw’are documentation. The 
clause permits the contracting officer to 
require the delivery of data identified as 
"deferred delivery" data or computer 
software at any time until two years 
after acceptance by the Government of 
all items (other than technical data ot 
computer software) under the contract 
or contract termination, w'hichever is 
later. The obligation of subcontractors or 
suppliers to deliver such data expires 
two years after the date the prime 
contractor accepts the last item from the 
subcontractor or supplier for use in the 
performance of the contract. The 
contract must specify the computer 
software or computer software 
documentation that is subject to 
deferred deliver>\ The contracting 
officer shall notify the contractor 
sufficiently in advance of the desired 
delivery date for such software or 
documentation to permit timely 
delivery. 


(b) Deferred ordering. Use the clause 
^t 252.227*7027. 'Deferred Ordering of 
Technical Data or Computer Software", 
when a finn requirement for solh. are or 
documentation has not been established 
prior to contract award but there is a 
potential need for computer software or 
computer software documentation. 

Under this clause, the contracting 
officer may order any computer software 
or computer software documentation 
generated in the performance of the 
contract or any subcontract thereunder 
at any time until three years after 
acceptance of all items (other than 
technical data or computer software) 
under the contract or contract 
termination, whichever is later. The 
obligation of subcontractors to deliver 
such technical data or computer 
software expires three years after the 
date the contractor accepts the last item 
under the subcontract. When the 
software or documentation are ordered, 
the delivery dates shall be negotiated 
and the contractor compensated only for 
converting the software or 
dociimentation into the prescribed form, 
reproduction costs, and delivery costs. 

227.503-8 Copyright 
(a) Copyright license. (1) The clause at 
252.227*7014, "Rights in 
Noncommercial Computer Software and 
Noncommercial Computer Software 
Documentation", requires a contractor 
to grant, or obtain for the government 
license rights which permit the 
government to reproduce the software or 
documentation, distribute copies, 
perform or display the software or 
documentation and, through the right to 
modify data, prepare derivative works. 
The extent to which the government, 
and others acting on its behalf, may 
exercise these rights varies for each of 
the standard data rights licenses 
obtained under the clause. When non- 
standard license rights in computer 
software or computer software 
documentation will be negotiated, 
negotiate the extent of the copyright 
license concurrent with negotiations for 
the data ri^ts license. Do not negotiate 
copyright licenses for computer 
software that provide less rights than 
the standard restricted rights in 
computer software license. For 
computer software documentation, do 
not negotiate a copyright license that 
provides less rights thm the standard 
limited rights in technical data license. 

(2) The clause at 252.227*7013 does 
not permit a contractor to incorporate a 
third party's copyrighted software into a 
deliverable software item unless the 
contractor has obtained an appropriate 
license for the Government and, when 
applicable, others acting on the 


Government's bdialf, or has obtained 
the contracting officer's written 
approval to do so. &ant approval to use 
third party copyrighted software in 
which the Government will not receive 
a copyright license only when the 
Government's requirements cannot be 
satisfied without the third party 
material or when the use of the third 
party material will result in cost savings 
to the Government which outweigh the 
lack of a copyright license. 

(b) Copyright considerations^special 
worics. Sm 227.505 for copyright 
considerations when acquiring special 
works. 

227.503*10 Contractor Identification and 
marking of computer software or computer 
software documentation to be furnished 
with restrictive markings. 

(a) Identification requirements. (1) 

The solicitation provision at 252.227- 
7017, "Identification and Assertion of 
Use, Release, or Disclosure 
Restrictions", requires offerors to 
identify prior to contract award, any 
computer software or computer software 
documentation that an ofieror asserts 
should be provided to the Government 
with restrictions on use, modification, 
reproduction, release or disclosure. This 
requirement does not apply to 
restrictions based solely on cop>Tight. 
The notification and identification must 
be submitted as an attachment to the 
offer. If an ofieror fails to submit the 
Attachment or fails to complete the 
Attachment in accordance with the 
requirements of the solicitation 
provision, such failure shall constitute a 
minor informality. Provide offerors an 
opportunity to remedy a minor 
informality in accordance with the 
procedures at FAR 14.405 or 15.607. An 
offeror's failure to correct an informality 
within the time prescribed by the 
contracting officer shall render the offer 
ineligible for award. 

(2) The procedures for correcting 
minor informalities shall not be used to 
obtain information regarding asserted 
restrictions dr an offeror's suggested 
asserted rights category. Questions 
regarding the justification for an 
asserted restriction or asserted rights 
category must be pursued in accordance 
with the procedures at 227.503-13. 

(3) The restrictions asserted by a 
successful offeror shall be attached to its 
contract unless, in accordance with the 

rocedures at 227.503*1 3 „ the parlies 
ave agreed that an asserted restriction 
is not justified. The contract Attachment 
shall provide the same information 
regarding identification of the computer 
software or computer software 
documentation, the asserted rights 
categor>\ the basis for the assertion, and 
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the name of the person asserting the 
restrictions as required by paragraph (d) 
of the solicitation provision. Subsequent 
to the contract award, the clause at 
252.227-7014. “Rights in 
Noncommercial Computer Software and 
Noncoznmercia] Computer Software 
Documentation*', permits a contractor to 
make additional assertions under 
certain conditions. The additional 
assertions must be made in accordance 
with the procedures and in the format 
prescribed by that clause. 

(4) Neither the pre- or post-award 
assertions made by the contractor nor 
the feet that certain assertions are 
identified in the Attachmient to the 
contract, determine the respective rights 
of the parties. As provided at 227.503- 
13. the Govemment has the right to 
re\ieu^ verifv’, challenge and velidale 
restrictive markings. 

(5) Information provided by offerors 
in response to the solicitation provision 
may be used in the source selection 
process to evaluate the impact on 
evaluation factors that may be created 
by restrictiohs on the Government’s 
ability to use computer software or 
computer software documentation. 

(b) Contractor marking requirements. 
The clause at 252.227-7014, "Rights in 
Noncommercial Computer Software and 
Noncommercial Computer Software 
Documentation" requires — 

(1) A contractor who desires to restrict 
the Government’s rights in computer 
software or computer software 
documentation to place restrictive 
markings on the software or 
documentation, provides instructions 
for the placement of the restrictive 
markings, and authorizes the use of 
certain restrictive markings. When it is 
anticipated that the software wiU or may 
be us^ in combat or situations which 
simulate combat conditions, do not 
permit contractors to insert instructions 
into computer programs that interfere 
with or delay operation of the software 
to display a restrictive rights legend or 
other license notice. 

(2) The contractor to deliver, furnish, 
or otherAdse provide to the Government 
any computer softwure or computer 
software documentation in which the 
Government has previously obtained 
rights with the Government’s 
preexisting rights in that software or 
documentation unless the parties have 
agreed otherwise or restrictions on the 
Government’s rights to use, modify, 
reproduce, release, or disclose the 
software or documentation have 
expired. When restrictions are still 
applicable, the contractor is permitted 
to mark the softw^arq^ or documentation 
with the appropriate restrictive legend. 


(c) Unmarked computer s of tw ar e or 
computer software documentation. (1 ) 
Computer software or computer 
software documentation delivered or 
otherwise provided under a contract 
without restrictive markings shall be 
presximed to have been delivered with 
unlimited rights and may be released or 
disclosed without restriction. To the 
extent practicable, if a contractor has 
requested pennission [see 227.503- 
10(c)(2)) to correct an inadvertent 
omission of markings, do not releaw or 
disclose the software or documentation 
pending evaluation of the request. 

(2) A contractor may request 
pennission to have appropriate legends 
placed on unmarked computer software 
or computer software documentation at 
its e^ense. The request must be 
received by the contracting officer 
within 6 months following the 
furnishing or delivery of such software 
or documentation, or any extension of 
that time approved by the contracting 
officer. The person making the request 
must: 

(i) Identify the software or 
documentation that should have been 
marked; and, 

(ii) Demonstrate that the omission of 
the marking was inadvertent, the 
proposed marking is justified and 
conforms with the requirements for the 
marking of compute software or 
computer software documentation 
contained in the “Rights in 
Noncommercial Computer Software and 
Noncommercial Computer Softw^are 
Documentation” clause at 252.227- 
7014; and, 

(iii) Acknowledge, in writing, that the 
Government has no liability with 
respect to any disclosure, reproduction, 
or use of the software or documentation 
made prior to the addition of the 
marking or resulting from the omission 
of the marking. 

(3) Contracting officers should grant 
permission to mark only if the software 
or documentation were not distributed 
outside the Government or were 
distributed outside the Go\ emment 
with restrictions on further use or 
disclosure. 

227.503-11 Ooosre cto f proceduree end 
records. 

(a) The clause at 252.227-7014, 

“Rights in Noncommerdal Computer 
Software and Noncommercial Computer 
Software Dooimentatian** requires a 
contractor, and its subcontractors or 
suppliers that wiU deliver computer 
softwraie or computer software 
documentatiem writh other than 
imlixnited rights, to establidi and follow 
written proceduree to assure that 
restrictive maridings are used only when 


authorized and to maintain records to 
justify the validity of restrictive 
markings. 

(b) The clause at 252/227-7019, 
“Validation of Asserted Restrictions— 
Computer Software”, requires 
contractors and their subcontractors or 
suppliers at any tier to maintain records 
sufficient to justify the validity of 
markings that assert restrictions on the 
use, modification, reproduction, release, 
performance, display, or disclosure of 
computer software. 

227J503-12 Gove rnm e n t right to estabKsh 
conformity of marUngs. 

(a) Nonconforming markings. (1) 
Authorized markings are identified in 
the clause at 252.227-7014. “Rights in 
Noncommercial Computer Software and 
Noncommercial Ccxnputer Software 
Documentation.” All other markings are 
nonconforming markings. An 
authorized marking that is not in the 
form, or differs in substance, from the 
marking requirements in the clause at 
252.227-7014 is also a nonconforming 
marking. 

(2) The correction of nonconforming 
markings on computer software is not 
subject to 252.227-7019, “Validation of 
Asserted Restrictions — Computer 
Software” and the correction of non- 
conforming markings on computer 
software documentation (technical date) 
is not subject to 252.227-7037, 
“Validation of Asserted Restrictions". 

To the extent practicable, the 
contracting officer should return 
computer software or computer software 
documentation bearing nonconforming 
markings to the person who has placed 
the nonconforming markings on the 
software or documentation to provide 
that person an opportunity to correct or 
strike the nonconforming markings at 
that person’s expense. If that person 
fails to correct the nonconformity and 
return the corrected software or 
documentation within 60 days 
following the person’s receipt of the 
software or documentation, the 
contractiDg officer may correct or strike 
the nonco^onnity at that person’s 
expense. When it is impracticable to 
return computer software or computer 
software documentation for correction, 
contracting officers may unilaterally 
correct any nonconfonning markings at 
Government expense. Prior to 
correction, the software or 
documentation may be used in 
accordaxK^e with the proper restrictive 
marking. 

(b) Unjustified markings. (1) An 
unjustified marking is an authorized 
marimg that does not depict accurately 
restrictions applicable to the 
Government’s use, modification, 
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reproduction, release, or disclosure of 
the marked computer software or 
computer software documentation. For 
example, a restricted rights legend 
placed on computer software developed 
imder a Government contract either 
exclusively at Government expense or 
with mixed funding (situations under 
which the Government obtains 
unlimited or government purpose 
rights) is an unjustified marking. 

(2) Contracting officers have me right 
to review and d^enge the validity of 
unjustified markings. However, at any 
time during performance of a contract . 
and notwithstanding the existence of a 
formal challenge, the contracting officer 
and the person who has asserted a 
restrictive marking may agree that the 
restrictive marking is not justified. Upon 
'such agreement, the contrac^g officer 
may. at his or her election, either — 

(i) Strike or correct the unjustified 
marking at that person's expense; or, 

(ii) Return the computer software or 
computer software documentation to the 
person asserting the restriction for 
correction at that person's expense. If 
the software or documentation a^ 
relumed and that person fails to correct 
or strike the unjustified restriction and 
return the corrected software or 
documentation to the contracting officer 
within sixty (60) days following receipt 
of the software or documentation, the 
imjustified marking shall be corrected or 
stricken at that person's expense. 

227.503-1 3 Government light to review, 
verify, challenge and validate asserted 
restrictions. 

(a) Genera]. An offeror's or 
contractor's assertion(s) of restrictions 
on the Government's rights to use, 
modify, reproduce, release, or disclose 
computer software or computer software 
documentation do not, by themselves, 
determine the extent of the 
Government’s rights in such software or 
documentation. The Government may 
require an offeror or contractor to 
submit sufficient information to permit 
an evaluation of a particular asserted 
restriction and may challenge asserted 
restrictions when there are reasonable 
grounds to believe that an assertion is 
not valid. 

(b) Requests for information. 
Contracting officers should have a 
reason to suspect that an asserted 
restriction might not be correct prior to 
requesting information. When 
requesting information, provide the 
offeror or contractor the reason(s) for 
suspecting that an asserted restriction 
might not be correct. A need for 
additional license rights is not. by itself, 
a sufficient basis for requesting 
information concerning an asserted 


restriction. Follow the procedures at 
227.503-5(d) when additional license 
rights are ne^ed but there is no basis 
to suspect that an asserted restriction 
right not be valid. 

(c) Transacting matters directly with 
subcontractors. The clause at 252.227- 
7019 obtains the contractor's agreement 
that the Government may transact 
matters under the clause directly with a 
subcontractor or supplier at any tier, 
without creating or implying privity of 
contract. Contracting officers should 
permit a subcontractor or supplier to 
transact challenge and validation 
matters directly with the Government 
when — 

(1) A subcontractor's or supplier's 
business interests in its technical data 
would be compromised if the data were 
disclosed to a higher tier contractor, or, 

(2) There is reason to believe that the 
contractor wiU not respond in a timely 
manner to a challenge and an untimely 
response woiild jeopardize a 
subcontractor's or supplier’s right to 
assert restrictions; or, 

(3) Requested to do so by a 
subcontractor or supplier. 

(d) ChalJenging asserted restrictions. 
(1) Pre-award considerations. The 
challenge procedures in the clause at 
252.227-7019, "Validation of Asserted 
Restrictions— Computer Software" 
could significantly delay competitive 
procurements. Therefore, avoid 
challenging asserted restrictions prior to 
a competitive contract award unless 
resolution of the assertion is essential 
for successful completion of the 
procurement. 

(2) Computer so/hvare 
documentation.'Compuier software 
documentation is technical data. 

Challenges to asserted restrictions on 
the Government's rights to use, modify, 
reproduce, release, perform, display, of 
disclose computer software 
documentation must be made in 
accordance with the "Validation of 
Asserted Restrictions" cdause, 252.227- 
7037. and the guidance at 227.403-13. 
The procedures in that clause 
implement requirements contained in 
10 U.S.C. 2321. Resolution of questions 
regarding the validity of asserted 
restrictions using the process described 
at 227.403-12(b)(2) is strongly 
encouraged. 

(3) Computer softwm, 

(i) Asserted restrictions should be 
reviewed before acceptance of the 
computer software deliverable imder a , 
contract The Government’s right to 
challenge an asseriion expires 3 years 
after fiiw payment under the contract or 
three years after delivery of the 
software, whichever is later. Those 
limitations on the Government's 


challenge rights do not apply to 
software that is publicly available, has 
been furnished to the Government 
without restrictions, or has been 
otherwise made available without 
restrictions. 

(ii) Contracting officers must have 
reasonable grounds to challenge the 
current validity of an asserted 
restriction. Before challenging an 
asserted restriction, carefidly consider 
all available information pertaining to 
the asserted restrictions. 

Resolution of questions regarding the 
validity of asserted restrictions using the 
process described at 227.503-12(b)(2) is 
strongly encouraged. After 
consideration of the situations described 
in 227.503-13(c), contracting officers 
may request the person asserting a 
restriction to furnish a written 
explanation of the facts and supporting 
documentation for the assertion in 
sufficient detail to enable the 
contracting officer to determine the 
validity of the assertion. Additional 
supporting documentation may be 
requested when the explanation 
provided by that person does not, in the 
contracting officer's opinion, establish 
the validity of the assertion. 

(iii) Assertions may be challenged 
whether or not supporting 
documentation was requested. 
Challenges must be in writing and 
issued to the person asserting in 
restriction. 

(4) Extension of response time. The 
contracting officer, at his or her 
discretion, may extend the time for 
response contained in a challenge, as 
appropriate, if the contractor submits a 
timely written request showing the need 
for additional time to prepare a 
response. 

(e) Validatingor denying asserted 
restrictions. (1) Contracting officers 
must promptly issue a find decision 
denying or sustaining the validity of 
each challenged assertion unless the 
parties have agreed on the disposition of 
the assertion. When a find decision 
denying the validity of an asserted 
restriction is made following a timely 
response to a challenge, the Government 
is obligated to continue to respect the 
assert^ restrictions through find 
disposition of any apped unless the 
Agency Head no^es the person 
asserting the restriction that urgent or 
compelling drcumstaiices do not permit 
the Government to continue to respect 
the asserted restriction. See 252.227- 
7019(g) for restrictions applicable 
following a determination of uigent and 
compelling circumstances. 

(2j Only a contracting officer's find 
decision, or actions of an agency Board 
of Contract Appeds or a court of 
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competent jurisdiction, that sustain the 
validity of an asserted restriction 
constitute validation of the restriction. 

If] Multiple challenges to on asserted 
restriction. When more than one 
contracting officer challenges an 
asserted restriction, the contracting 
officer who made the earliest challenge 
is responsible for coordinating the 
Government challenges. That 
contracting officer shall consult with all 
other contracting officers making 
challenges, verify that all challenges 
apply to the same asserted restriction 
and, after consulting with the 
contractor, subcontractor, or supplier 
asserting the restriction, issue a 
schedule that provides that person a 
reasonable opportunity to respond to 
each challenge. 

§ 227.503-14 Conformity, acceptance, and 
warranty of computer software and 
computer software documentation. 

(a) Computer software 
documentation. Computer software 
documentation is technical data. See 
227.403-14 for appropriate guidance 
and statutory requirements. 

fb) CoiTiputer software. (1) Conformity 
and acceptance. Solicitations and 
contracts requiring the delivery of 
computer software shall specify the 
requirements the software must satisfy 
to be acceptable. Contracting officers, or 
their authorized representatives, are 
responsible for determining whether 
computer softw^are tendered for 
acceptance conforms to the contractual 
requirements. Except for nonconforming 
restrictive markings (follow the 
procedures at 227.503-12(a) if 
nonconforming markings are the sole 
reason computer software tendered for 
acceptance fails to conform to 
contractual requirements), do not accept 
software that does not conform in all 
respects to applicable contractual 
requirements. Correction or replacement 
of nonconforming software, or an 
equitable reduction in contract price 
when correction or replacement of the 
nonconforming data is not practicable or 
is not in the Government’s interests, 
shall be accomplished in accordance 
with—* 

(1) The provisions of a contract clause 
providing for inspection and acceptance 
of deliverables and remedies for 
nonconforming deliverables; or, 

|ii) The procedures at FAR 46.407(c) 
throu^ (g), if the contract does not 
contain an inspectioD clause providing 
remedies for nonconforming 
deliverables. 

(2) Warranties. 

(i) Weapon systems. Computer 
software that is a component of a 
weapon system or major subsystem 


should be warranted as part of the 
weapon systwn warranty. Follow the 
procedures at 246.770. 

(ii) Non-weapbh systems. Approval of 
the chief of the cbntractizig office must 
be obtained to use a computer software 
warranty other than a weapon system 
warranty. Consider the factors at FAR 
46.703 in deciding whether to obtain a 
computer software warranty. When 
approval for a warranty has been 
obtained, the clause at 252.246-7001, 
“Warranty of Data”, and its alternates, 
may be appropriately modified for use 
with computer software or a 
procurement specific clause may be 
developed. 

(227^.15 Subcontractor rights in 
computer software or computer software 
documentation. 

(a) Subcontractors and suppliers at all 
tiers should be provided the same 
protection for their rights in computer 
software or computer software 
documentation as is provided to prime 
contractors. 

(b) The clauses at 252.227-7019, 
“Validation of Asserted Restrictions — 

* Computer Software” and 252,227-7037, 
“Validation of Asserted Restrictions”, 
obtain a contractor’s agreement that the 
Government's transaction of validation 
or challenge matters directly viiih 
subcontractors at any tier does not 
establish or imply privity of contract. 
When a subcontractor or supplier 
exercises its right to transact validation 
matters directly with the Government, 
contracting officers shall deal directly 
with such persons, as provided at 

227.503-13(c) for computer software 
and 227.403-1 3(c)(3) for computer 
software documentation (technical 
data). 

(c) Require prime contractors whose 
contracts include the following clauses 
to include those clauses, without 
modification except for appropriate 
identification of the parties, in contracts 
with subcontractors or suppliers who 
will be furnishing computer software in 
response to a Government requirement 
(See 227.403-15(c) for clauses required 
when subcontractors or suppliers will 
be furnishing computer software 
documentation (technical data)) — 

(1) 252.227-7014, ‘‘Rights in 
Noncommercial Computer Software and 
Noncommercial Computer Software 
Documentation”; 

(2) 252,227-7019, “Validation of 
Asserted Restrictions — Computer 
Software”; 

(3) 252.227.7025, ‘’Limitations on the 
Use or Disclosure of Government 
Furnished Infonnation Marked with 
Restrictive Legends”; and, 


(4) 252.227.7028, “Technical Data or 
Computer Software Previously 
Delivered to the Government”. 

(d) Do not require contractors to have 
their subcontractors or suppliers at anv 
tier relinquish rights in technical data’f o 
the contractor, a higher tier 
subcontractor, or to the Government, as 
a condition for award of any contract, 
subcontract, purchase order, or similar 
instrument except for the ri^ts 
obtained by the Government under the 
provisions of the “Rights in Computer 
Software and Computer Software 
Documentation” clause contained in the 
contractor’s contract with the 
Government, 

227.503-16 Providing oomputor software 
or computer software documentation to 
foreign governments, foreign contractors, 
or international organizations. 

Computer software or computer 
software documentation may be 
released or disclosed to foreign 
governments, foreign contractors, or 
international organizations only if 
release or disclosure is otherwise 
permitted both by Federal export 
controls end other national security 
laws or regulations. Subject to such laws 
and regulations, the Department of 
Etefense — 

(a) May release or disclose computer 
software or computer software 
documentation in which it has obtained 
u n l imi ted rights to such persons or 
authorize the use of such data by those 
persons. 

(b) Shall not release or disclose 
computer software or computer software 
documentation for which restrictions on 
use, release, or disclosure have been 
asserted to such persons, or authorize 
the use of such data by those persons, 
unless the intended recipient is subject 
to the same provisions as included in 
the use and non-disclosure agreement at 
227.403-7 and the requirements of the 
clause at 252.227-7014 governing use. 
release, or disclosure of such data have 
been satisfied. 

227.503-17 Overseas contracts with 
foreign sources. 

(a) The clause at 252.227-7032, 

"Rights in Technical Data and Computer 
Software (Foreign)” may be used in 
contracts with foreign contractors to be 
performed overseas, except Canadian 
purchases (see 252.503-1 7(c)) in lieu of 
the clause at 252.227-7014, “Rights in 
Noncommercial Computer Software and 
Noncommercial Computer Softw^are 
Documentation” when the Government 
requires the unrestricted right to use, 
modify, reproduce, release, or disclose 
any computer software or computer 
software documentation to be delivered 
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under the contract Do not use the 
clause in coo ir a cta Cor Special Weds. 

(b) The dauae at 252.227*7032 may 
be modified to accommodate the needs 
of 8 specific overseas procurement 
situation, provided the Government 
obtains ri^ts to the computer software 
or oomputer software documentation 
that are not less than the rights the 
Government would have obtained under 
the data rights clause prascribed in this 
Part for a comparable procurement 
perfoimed within the United States or 
its possessions. 

(cj Contracts for Canadian purchases 
shall include the appropriate dale rights 
clause prescribed in this Part for a 
comparable procurement perfonned 
within the United States or its 
possessions. 

227.504 Contracts under the Sa^ 
Business Inno v adv e fl esearoh Program. 

When ccmtracting under the Small 
Business Innovative Research Program, 
follow the procedures at 227.404. 

227.505 Contracts for special works. 

(a) Use the dause at 252.227-7020, 

in Data — Special Works'* in 
solicitations and contracts where the 
Government has a specific need to 
control the distribution of computer 
software or computer software 
documentation first produced, created, 
or generated in the performance of a 
contract and required to be delivered 
under that contract, including 
controlling distribution by obtaining an 
assignment of copyright, or a specific 
need to obtain indemnity for liabilities 
that may arise out of the content, 
p>erfonnance, use, or disclosure of such 
software or documentation. Use the 
dause — 

(1) In lieu of the dause at 252.227- 
7014, ''Rights in Noncommercial 
Computer Softw^are and Noncommercial 
Computer Software Documentation**, 
when the Government must own or 
control cop>Tight in all computer 
softwrare or computer software 
documentation first produced, created, 
or generated and required to be 
delivered under a contract. 

(2) In addition to the dause at 
252.227-7014. "Rights in 
Noncommerdai Dmputer Software and 
Noncommercial Computer Software 
Documentation", when the Government 
must own or control copyright in aome 
of the computer softvmie or computer 
software documentation first produced, 
created, or generated and required to be 
delivered under a cantracl. The specific 
software or documentation in which the 
Go\^emment must own or ccmtroi 
copyright must be identified in a special 
contract requirement. 


(b) AkhoBghtMGoeetBBiaDtobtams 
an aaaigninBai of copyrig h t and 
unlimited rights in the oomputer 
saftwwa or oompoler software 
doaimmtaHoii deUviared as a spedal 
wort: imdvtbe cknieeat 252.227*7020, 
the o airtracto rtet a iD a uee and disclosure 
rights in AjbX eoft w are or 
docuinmtation. ff the Government 
needs to reatrid a contractor’s ri^ts to 
use or disdoae the information 
contained in a special wmh, it must also 
negotiate a special Boense which 
spedfically restricts the contractor's use 
or disclosure rt^ts. 

(c) The clause at 252.227-7020 does 
not permit a contractor to incoiporate 
into a special woik any work 
copyri^ed by Others unless the 
contractor obtains the contracting 
officer's permission to do so and obtains 
for the Government a noD-exdusive, 
paid up, world-wide license to make 
and distribute copies of that work, to 
prepare derivative works, to perform or 
display any portion of that work, and to 
permit others to do so for government 
purposes. Grant permission only when 
the Govemmenrs requirements cannot 
be satisfied unless the third party watk 
is included in the deliverable work. 

(d) Examples of other works which 
may be |m>aired under this clause 
include, but are not limited to, 
audio\isual works, scripts, soundtracks, 
musical oompositioiis, and adaptations; 
histories of diepaitments. agencies, 
services or units hereof; surveys of 
Government establishments; 
instructional works or guidance to 
Government officers and employees on 
the disdiaige of their official duties; 
reports, books, studies, surveys or 
similar documents; collections of data 
containiitg information pertaining to 
individuals that, if disclosed, would 
violate ffie lighl oT privacy or publicity 
of the individuals to whom the 
information relates; or, investigative 
reports. 

227506 Oofftractilor Bfc kH a ct 'awglnaef 
aafvloea. 

Follow 227.407 when contecting for 
architect-ei^ineer services. 

227.907 Cwitrsctor data repositories. 

FoUow 227.408 when it is in the 
Government's inlBiests to have a data 
repository include computer software or 
to have a ^parate computer software 
repository. Gontractaal insbuawnts 
establishing the repository lequiiemeDts 
must appropciatBly re fl e c t the reporitcny 
manager's software responsibilities. 


PAWfB -SO U OTftllON 
PfK) VISIONS iMD OOlfTRAGT 
CLAUSES 

9. SectkiDS 252.211—7000 through 

252.21 1- 7014 and serrinns 252.21 1- 
7018 thim^ 252.^1-7021 me 

1^ revising the word "item" to 
read “product'' wherever it appears. 

10. section 2S2.211-700S(^ is rerised 
to read as follows: 

252.211- 7006 TtOe sad ftsk of 
co i m wef th i Swna. 

***** 

(a) Except for tedmicd data or commercial 
oomputer aoftwm. title to products 
furnished under this oo c tiec t shall pass to 
the Govenunect upon final acceptance, 
regardlew of when or where the Govemiiien< 
takes physical possession, unless this 
contract specifically provides for earlier 
pasBiga of titfo Title Id tadmicBl data or 
cominercial oiaipirt B i re ftw s re tfaaU remain 
with the cuati ectcr imiest otherwise 
specified in this contract. 
***** 

11. Section 252.211-7012 is amended 
by revising pangimph (b); by revising 
paragraph (c)(lj; by rsdesigiiating 
paragraph (c)(2) as paragraph (cK4); and 
by adding new paragraphs (c)(2) and 

(c)(3) to read as follows: 

252.211- 7012 CMIf)0atior)s**comrnercla1 
ltsma-*coaipstlttva acqulaltlons. 
***** 

(b) Definitions: 

As UB^ in this provision: 

(1) The term e omm er ci aJ products includes 
connneTctal computer sofhrere. commerciai 
oomputer software docamentation, and other 
commercial itama. 

(2) Cdimnerraif items means items, other 
than rAmpiAiwr eoftware. developed or 
regularly used for other than Government 
purposes that— 

(i) Have been sold, leased, or licensed to 
the public; or, 

(ii) Have been for sale, lease, or 

license to the public; or, 

fifi) Hsva not been offered, sold, leased, or 
licensed to the pnWc, but will be available 
for comxmrcial sale, lease, or lioenee in time 
to satisfy the daliveiy requirements of the 
resulting ooatact; or. 

(iv) Satisfy a crUefiOD expressed in (b)(2) 

(i). or Di) or Jlii) and would require only 
minor modification to meet the requiremenU 
of the procuring agency. 

(BJ Cbfnmefrso! computer software means 
software developed or regularly used for non- 
governmental purpoaas which— 

(i) Has bees sol^ leared, or licenred to the 
public; or, 

(ii) Hre beao o fi e ied lor sale, lease, or 
liceoae to the public; or. 

(ill) Has not been offered, sold, leased, or 
licensed to the public, but will be available 
for commercial sale, lease, or license in time 
to satisfy the deliveiy requirements of the 
resulting contxact, or. 

(iv) Satisfy a crftericB expressed in 
(i), or (ii) or (iii) and would require only 



31605 


Federal Register / Vol. 59, No. 117 / Monday, June 20. 1994 / Proposed Rules 


minor modif>cation to meet tbe requirements 
of tbe procuring agency. 

(4) Computer software means computer 
programs, source code, source code listings, 
obiect code Listings, design details, 
algorithms, processes, flow charts, formulae, 
and related material that would enable tbe 
software to be reproduced, recreated, or 
recomplied. Computer software does not 
include computer databases or computer 
software documentation. 

(5) CommerciW computer software 
documentation means owmer’s manuals, 
user's manuals, installation instructions, 
operating instructions, and other similar 
items, regardless of storage medium, that 
explain the capabilities of the commercial 
computer software or provide instructions for 
using the commercial computer software. 

(6) Computer database means a collection 
of recorded data in a form capable of being 
processed by a computer. Tbe term does not 
include computer software. 

(7) Computer program means a set of 
instructions, rules, or other routines, 
recorded in a form that is capable of causing 
a computer to perform a specific operation or 
series of operations. 

(8) Minor modification means: 

(i) For commercial items, a modification 
that does not significantly alter the 
nongoveminental function or essential 
physical characteristics of an item or 
component, or change the purpose of a 
process, or is of the typ>e customarily 
performed in the commercial market place. 

(ii) For commercial computer software, a 
modification that does not significantly alter 
the nongovernmental function or purpose of 
the software or is of the n^ie customaiily 
provided in the commercial marker place. 

(9) Einsring or prior source means entities 
that are furnishing or previously furnished 
items or software to the Government, in 
accordance with Government unique product 
descriptions, drawings, or specifications, that 
hav'e cot been sold to the public and are 
being replaced by commercial items or 
commercial computer softvsare. 

|c) Tbe offeror (insert name of ofTeror) 
hereby certifies that; 

(1) The product(s) offered are commercial 
items or commercial computer software 
documentation that satish’ the criteria at 
paragraph— 

(b)(2)(i); 

(b)(2)(ii); 

fb)(2)(iii): or 

fb)(2)(iv) of this provision. 

The prodiict(s) offered are commercial 
computer software that satisfy the criteria at 
paragraph(s) — 

(b)(3)(i); 

(b)(3)(ii); 

(b)(3niii); or 

(b)(3)(iv) of this provision. 

(3) Tbe product! s) offered in response to 
this solicitation is (are>— 

Identical to the product! s) 

prev iously furnished to the Government; or, 

A minor modification of a 

product(s) previously furnished to the 
Government. 


252^11-7015 [Removed afidRasenred] 

12. Section 252.211-7015 is removed 
and reserved. 

252J!1 1-7016 [Removed end Reserved] 

13. Section 252.211-7016 is removed 
and reserved. 

252^11-7017 [Removed end Reserved] 

14. Section 252.211-7017 is removed 
and reserved. 

252^-7021 [Amended] 

15. Section 252.21 l-702l(b)(l) is 
amended by adding an additional clause 
at the end of the clause list reading 
*‘252.227-7015 Technical Data— 
Commercial Items.” 

16. Section 252.227-7013 is re\ised to 
read as follows: 

252.227-7013 Rights in technical data— 
Noncommercial items. 

As prescribed in 227.403-6(al, use the 
following clause: 

RIGHTS IN TECHNICAL DATA— 
NONCOMMEROAL ITEMS (XXX 1994) 

(а) Definitions. As used in this clause: 

(1) Computer data base means e collection 
of data recorded in a form capable of being 
processed by a computer. Tbe term does not 
include computer software. 

12) Computer program means a set of 
instructions, rules, or routines recorded in a 
form that is capable of causing a computer to 
perform a specific operation or series of 
operations. 

(3) Computer software means computer 
programs, source code, source code listings, 
object code listings, design details, 
algorithms, processes, flow* charts, formulae 
and related material that would enable the 
software to he reproduced, recreated, or 
recompiled. Computer software does not 
include computer data bases or computer 
software documentation. 

(4) Computer software documentation 
means owner’s manuals, user’s manuals, 
installation instructions, operating 
instructions, and other similar items, 
regardless of storage medium, that explain 
the capabilities of the computer software or 
provide instructioDs for using the software. 

(5) Detailed manufacturing or process data 
means technical data that d^scrite the steps, 
sequences, and conditions of manufacturing, 
processing or assembly used by the 
manufacturer to produce an item or 
component or to perform a process. 

(б) Developed means that an item, 
component, or process exists and is 
workable. Thus, tbe item or component must 
have been constructed or the process 
practiced. Workability is generally 
established when the item, component, or 
process has been analysed or tested 
sufficiently to demonstrate to reasonable 
people skilled in the applicable art that there 
is a high probability that it will operate as 
intended. Whether, how much, and what 
ty^ of analysis or testing is required to 
establish workability depends on the nature 
of tbe item, component, or process, and the 
state of tbe art. To be considered 


^'developed", tbe item, component, or 
process need not be at the stage where it 
could be offered for sale or sold on tbe 
commercial market, nor must the item, 
component or process be actually reduced to 
practice within tbe meaning of Title 35 of the 
United States Code. 

(7) Development exclusively at private 
expense means development was 
accomplished entirely with costs charged to 
indirect cost pools, costs not allocated to a 
government contract, or any combination 
ffiereof. 

(i) Private expense determinations should 
be made at the lowest practicable level. 

(ii) Under fixed price contracts, when total 
costs are greater than tbe firm fixed price or 
ceiling price of the contract, the additional 
development costs necessary to complete 
development shall not be considered when 
determining whether development was at 
Government, private, or mixed expense. 

(8) Developed exclusively with govern me r,t 
funds means development was not 
accomplished exclusively or partially at 
private expense. 

(9) Developed with mixed funding means 
development was accomplished partially 
with costs charged to indirect cost pools and/ 
or costs not allocated to a government 
contract, and partially with costs charged 
directly to a government contract. 

(10) Formf ftt, and function data means 
te(±nical data that describes the required 
overall physical, functional, and performanLe 
characteristics, (along with the qualification 
requirements, if applicable) of an itern, 
compwnent, or process to the extent 
necessary to permit identification of 
physically and functionally interchangeable 
items. 

(11) Government purpose means any 
activity in which the United Slates 
(Sovemment is a party, including cooperative 
agreements with international or multi- 
national defense organizations, or sales or 
transfers by the United States (3ovemmeni to 
foreign governments or international 
organizations. Government purposes include 
compjetilive procurement, but do not include 
the rights to use, modify, reproduce, release, 
perform, display, or disclose technical data 
for commercial purposes or authorize others 
to do so. 

(12) Government purpose rights means the 
rights to— 

(i) Use. modify^, reproduce, release, 
perfonn, display, or disclose technical data 
within the government without restriction; 
and. 

(ii) Release or disclose technical data 
outside the government and authorize 
persons to whom release or disclosure has 
been to use, modify, reproduced, release, 
perfonn, display, or disclose that data for 
United States government purposes. 

(13) Limited rights means the rights to use, 
m^ify, reproduce, release, perform, display, 
or disclose technic^ data, in whole or in 
part, within tbe government. The 
Government may not, srithout the written 
permission of the party asserting limited 
rights, release or disclose the technical data 
outside the government, use tbe technical 
data for manufacture, or authorize the 
technical data to be used by another pari;. . 
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except that dae Govemmenl may repnaduce, 
release or discloK snch data hy persons 
outside ^ reproduction, 

release, disclosure, or use is — 

(1) Necessary for emeigercy repair and 
overhaul; or. 

(ii) A release or disclosure of tBchnical data 
(other than detailed manulacturipg or process 
dataj to, or use of such data by, a Eorel^ 
govemmaDl that is in the intej^ of 
Govemmen! and is required evaluation or 
informational pttrposes; and. 

(iii) Subject to a prohibition on the hirther 
reproduction, lele^. disclosure, or use of 
the technical data; and. 

(iv) The contractor or.subcontractor 
asserting the restriction is notified of such 
reproduction, release, disclosure, or use. 

(14) T 0 chnicai data means recorded 
information, regardless of the fom or method 
of the recording, of e scientific or technical 
nature (including computer eoftware 
dbtximentatioD]. The term does not include 
computer eoftware or data iocidejitei to 
contract administration, such as financtai 
and/or management infomiation. 

(1 5] Unhnuted rigfite means rights to iise, 
modify, reproduce, perfor m , display, release, 
or disclose technical data tn whole or in part, 
in any manner, and for eny purpose 
whatsoever, and to have or authorize others 
to do so. 

(b) Rights in technioai data. The contractor 
grants or shall obtain for the government the 
following royalty free, worlch^e, 
nonexclusive, irrevocable license rights in 
technical data other than osmputBr software 
documentation (see 252.227--7014 for rights 
in computer software documentation): 

(1) Unlimited rights. Tbe Government shall 
have unlimited rii^ts in technical data that 
are — 

(i) Data pertaining to an item, oomponent. 
or process which has been or will be 
developed exclusively with goxwunent 
funds; 

(ii) Studies, analyses, test data, or similar 
data produced for this contract, when the 
study, analysis, test, or similar work was 
specified as an element of performance. 

(iii) Created exclusively with government 
funds in the performance of a contract that 
does not require the development, 
manufacture, construction, or production of 
items, components, or processes. 

(iv) Form, fit, and function data: 

(v) Necessary for installation, operation, 
maintenance, or training purposes (other 
than detailed manufacturing or process data); 

(vi) Corre c tions or changes to technical 
data furnished tc the contractor by the 
Government*. 

(vii) Otherwise publidy available or have 
been released or disclosed by the contractor 
or subcontractor without restrictions on 
further use. release or disclosure, other than 

a release or disclosure Tasnltmg horn tbe sale, 
transfer, or other assignment of interest in the 
technical data to ano&er party or the sale or 
transfer of some or all of a business entity or 
its asserts to another party; 

(\iii) Data in which the Government has 
obtained unlimited r^ts under another 
government contract or as a result of 
negotiations; or 


(ix) Data fixrnisbed to the government, 
under 9da «r toy ciber govavBKMBt oBBtract 
or subcontract ti^reunder^ vrith: 

(A) Government puipooe license r\^ts or 
limited Ti^itB end me restric ti ve oonoitkiBfs) 
haateve expand; or, 

(B) Government purpose rights aad the 
contractor's exclusive right to use such data 
for caBaraarciid puiyoeei Ini oxpired. 

(U GbswitiBeirtflBTpcBt lights; (i) Th^ 
Government shall have govemment pmpo« 
rights for a five year period, or such other 
period as may be n e g ntieeri , in techaied 
data— 

(A} That peaXaki to iiams, oomponecila, or 
processes dsveloped vnth mixed fondi^g 
except when 9ie Government is entitled to 
unlimited rights ineuch deta as provided in 
(b)(iij and (bHiv) through (Mix) of this 
clauw;or, 

(B) Created with mixed funding in the 
periormance of a contract that does not 
require die des etopmen t, manafacture. 
construction, or produedon of Hems, 
compoaeciB, or ptooesaas. 

(ii) The five year period, or soch other 
period as may have been negotiated, ahall 
comroanca upon execution ol the cootract. 
subcontract, letter contract (or similar 
contractual instnimeiit), o cwtract 
modification, or opdon exercise diet required 
developnient of the items, po m p on ents, or 
processes or creation of the data described in 
(b)(2)(i)(B). Upon expiration of the five year 
or other negotiated period, die Government 
shall have unlimited rights in the technical 
data. 

(iii) Ibe Government shall not release or 
disclose technical data in which it has 
government pumose rights unless — 

(A) Prior to release cor disclosure, the 
intended reciplezxl Is subject to the non- 
disclosure agreement at 227.403-7; or. 

(B) The recipient Is a government 
contractor receiving access to tbe data for 
performance of a government contract that 
contains the clause at 252.227-7025. 
“Limitations on the Use or Disclosure of 
Government Furnished Infoimation Marked 
with Restrictive Legends." 

(iv) The contractor has the exclusive right, 
including the right to license others, to use 
technical data in which the government has 
obtained government purpose rights under 
this contract for any commercial purpose 
during the time per^ specified in the 
govsrnmenl purpose rights legend prescribed 
in peragraph (!)(2) of this clause. 

(3) LMted Righis. (i) Except as provided 
in subparagraplu (b)(l)(u) and (b)(l)(iv) 
throu^ (b)(l)(ixl of this clauaew the 
Government shafl have limited r^ts in 
technical data — 

(A) Fertalnli^to items, components, or 
processes developed exdusivefyr at private 
expense and marimd with the rights 

legend prescribed in paragraph ff) of this 
clause; or. 

(BJ Created excluslvefy^ at private expense 
in the pexfbnnaace of a contract that does not 
require the development, manufocture, 
construction, or production of items, 
components, or procemas. 

(iilThe Goveniment Aall requira a 
racipiem oTlinriied i^ls data for emeigency 
repair or overhaul to destroy the data and all 


copies in its possession promptly* following 
completioD of the emergsnej repair/overhsuJ 
and to notify the Contractor that tbe data 
have been destroyed. 

(iii) The c ontr ecki i. its subooniractoTs. and 
suppliers are not required to provide the 
Goveromefit eddftitsnal rights to use. modify, 
reproduce, r el e ase , or disdose technica! de^ 
furoished to Ihe Gove rnme nt wHh limited 
rights. Howe ver, If theGovenmient desires to 
obtain additional righl* bt ladmica! data in 
which it has limited ri^j hts . foe contrectof 
agrees to promptly enter into negotiations 
with thi oontinCttBg of&oar to detannroe 
whether there me acoeptiMe terms for 
transfeniag euch rights. All tKhiBcal data in 
which the oootraclDr has ^natad the 
G o se n unant additional ri^ti thail be listed 
or describad in a Ucenae agraenant made 
part of tha oontiact Tba hcBBse shall 
enumaiaie the adriitinpal rights granted the 
G o fonnaBBt in such data. 

(4) Specifically negotkied license rights. 
The standaid hoenae rights gr^ntad to the 
Government under soi^Biagraphs (b)(1) 
fhwMigh fo)|j] of this dause, tnchiding the 
period dnxing which thaGovsinroent shall 
have government purpose rights in technical 
data, may be Tundifieri by mutual agreement 
to provide such ri^iii as the parties consider 
appropriate hut shall not provide the 
GovernzBSDt leaser ri^ts than are 
enumerated ia paipgmph (tXl3] of this 
clause. Any eights so negotiated shall be 
identified in e Ikxmsr egroement noade part 
of this oonCiact 

(5) Prior govenunent rights. Tedmicai data 
that will be detivared, fomishad, or 
otherwise providad to the Govanunent under 
this contract, in which the Goverament has 
previously obtained rights shall be delivered, 
fumisbad, or provided with the pre-eidstiDg 
rights, unleea — 

(i) Tbe parties have agreed otherwise: or. 

(iij Any laetrictions on the Government 's 
ri^ts to use, modify, lepioduce. release, 
perform, display, nr diedoae the date have 
expired or no ioqgar apply. 

(6) Release from UabUit}'. The contractor 
agrees to release tbs Government bom 
liability for any release or disdosnre of 
techni^ date made in accordance w*ith 
paragraphs (a){13) or (bX2)(ui) of this clause, 
in accordance with tbotennsofa license 
negotiated imder (b)(4) of this clause, or by 
others to whom the recipient has released or 
disclosed the data and to seek relief solely 
from tbe party who has improperly used, 
modified, reproduced, lakiasad, performed, 
displayed, or diecioeed oootrector data 
marked arith aastrictiwe legends. 

(c) Contractor rights in technical data. All 
ri^ts not granted to the govenunent ere 
retained by the contractor. 

(d) Third party copyrighied data. The 

contractor shall maU without the written 
approval of the iMoitrartin g offioer, 
incorporate any oopyrighlad data in the 
technica] data lo be delivaiad under this 
contract unless the ogntiactor is the 
copyright owner <a has obtained for the 
Government foe Ikoose rights oecessc^ to 
perfect a Ifmairr or in the deliverable 

data of the appropriate scope set forth in 
paragraph (b) of this clause^ and has affixed 

a statement of tbe license or licenses 
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obtained on behalf of the Government and 
other persons to the data transmittal 
document 

(e) Identification and deUvery of data to be 
furnished with restrictions on use, ndease, or 
disclosure. (1) This paragraph does no< apply 
to restrictions baaed aoldy on ot^yright. 

(2) Except as provided in subparagraph 
(e)(3) of this clause, lachnica] date that the 
contractor asserts should be himished to the 
Government with restrictions on use. release, 
or disclosure are identiBed in an Attachment 

Technical Data to be furnished 
With Restrictions* 

(UST) 


*If the assertion is applicable to items, 
cornponents. or processes devebped at 
private expense, identify both the data and 
each such item, component, or process. 

**GeDer8lly, the development of an item, 
component, or process at private expense, 
either exclusively or partially, is the only 
basis for asserting restrictions on the 
Government’s rights to use. release, or 
disclose technical data pertaining to such 
items, oomponents. or processes. Indicate 
whether development %vas exclusively or 
partially at private expense. If development 
was not at private expense, enter the speciEc 
reason for asserting that the Government’s 
rights should be restricted. 

***Enter asserted rights category (e g., 
government purpose license ri^ts fom a 
prior contract, rights in SBIR data generated 
under another contract, limited or 
government purpose rights under this or a 
prior contract, or specihcaliy negotiated 
licenses). 

• * * * Corporation, individual, or other 
person, as appropriate. 

Date — 

Printed Name and Title 


Signature *’ 

(End of Identification and Assertion) 

(4) V\^en requested by the contracting 
officer, the contractor sl^l provide sufficient 
information to enable the contracting ofiicer 
to evaluate the contractor's asaertions. The 
contracting officer reserves the right to add 
the contractor’s assertions to the Attachment 
and validate any listed assertion, at a later 
date, in accordance vriih the prcKedures of 
the ** Validfitioo of Restrictive Markings on 
Technical Data” clause of this contract 

(f) Marking requirements. The contractor, 
and its subcontractors or suppliers, may only 
assert restrictions on the Government’s rights 
to use, modify, reproduce, release, or disclose 
technical data to 1^ delivered undier this 
contract by marking the deliverable data 
aiibject to restriction. Except as provided in 
paragraph (0(5) of this clause, only the 
folloiving legends era authorixed under this 
contract: The Government purpose rights 
legend at subparagraph (f)(2); limited 
ri^ts legend at subparagraph (0(3) of this 
clause: or, the special ri^ts legend at 

subparagraph (fK4): and/or a notice of 
copyright as prescribed under 17 U.S.C 401 
or 402, 


to this ooBtract f Ihe Attacfamnr), The 
oontraclor aball not deliver any data with 
restrictive markings tmless the are listed 
OB the Attadanent 

(3) la additian to the assartkms aiade in 
the Attadimenl, other asaotkais may be 
identified after award when based on new 
information or inadvertent omimions unless 
the inadvertent caninions would have 
matei^y a fbcted the so ur ce selection 
decision. Such klentificBtion mid assertion 
shall be submitted to the contracting officer 


(LIST) (UST) 


(1) General marking instructions. The 
contractor, or its subcontractors or suppliers, 
shall conspicuously and bgibly mark the 
appropriate legend on all tArhwirgl data that 
qualify for such markings The authorized 
legends shall be placed on the transmittal 
document or storage container and, for 
printed materiaL Mch page of the printed 
material containiog tuAniml data for which 
restrictions are asserted. When only portions 
of a page of printed material are subject to 
the asserted restrictions, such portions shall 
be identified by dreUpg, underscoring with 
a note, or other appropriatiB identifier. 
Reproductions of technical data or any 
portions thereof subject to asserted 
restrictions shall also reproduce the asserted 
restrictions. 

(2) Covermment purpose rights markings. 
Data delivered or otherwise faimished to tiie 
Government with Government purposes 
rights shall be marked as follows: 

”GO\t:rnment purpose rights 

Contract No. 

Contractor Name ' ■ 

Contractor Address — 


Expiration Date - ■■ ■ 

The Government’s rights to use, modify, 
reproduce, release, perfoim, display, or 
disclose these technical data are restricted by 
paragraph (b)[2) of the clatise at 252.227- 
7013 oootaiirad in the dxwe identified 
contract No reetrictiOBS apply afier the 
expiration date abown abo^ Any 
reproduction of technical data or portions 
thereof marked with this legend must also 
reproduce the markings." 

(End of Legend) 

(3) Limitedmghts markings. Data delivered 
or otheiwise fiandshed to the Govenunent 
with limited rights shall be marked with the 
following legend: 

"LIMITED RIGHTS 

Contract No. — ■ ■ ' ' 

Contractor Name . 

Contractor Address 


The Government’s rights to use, modify, 
reproduce, release, perform, dispky, or 
dimlose these lechiilca] data an raatiicted by 
paragraph (bK3) of tha clause at 2S2.7013 
contained in the abova identified contract. 
Any reproduction of technical data or 
portions tberectf marked with Ibis legend 
most also aeproduce the mazkings. Any 


as soon as practicable prior to the scheduled 
date for delivery of the data, in the following 
ionnat, and signed by as official anthorized 
Id oontractualfy obligate the contractor 
"Identification and Assertion of Restrictions 
on the Government's Use. Release, or 
Disclosure of Technical Data. The contractor 
asserts for itselt or the peraons identified 
below, that the Government's rights to use, 
release, or disclose the foliowiag technical 
data should be restricted — 

Name of Person Asserting 
Restrictions**** 

(UST) 

»n. other than the Government, who has 
been provided access to such data must 
promptly notify the above named 
contractor." 

(End of Lqgend) 

(4) Specia! license rights markings, (i) Data 
in which the Government's rights stem from 
a specifically negotiated license shall be 
marked with the following legend: 

"Special License Rights 

The Government's rights to use, modify, 
reproduce, release, perform, display, or 
disclose these data are restiictecf by contract 

no. (Insert contract number) , 

license no. (Insert license identifier) 

. Any reproduction of technical data or 

p>ortion6 thera^ marked with this legend 
must also reproduce the markings.” 

(End of Legend) 

(ii) For purposes of this clause, special 
licenses do not include Government purpose 
licenee rights acquired under a prior contract 
(see aubp a ry a ph (b)(5) of this clause). 

, fS) Pre-^sting data morfcings. If the terms 
of a prior contract or licenee permitted the 
contractor to restrict the Government’s rights 
to use, modify, reproduce, release, perform, 
display, or disclose technical data deliverable 
under this contract, and those rastrictions are 
still applicable, the contractor may mark 
such data with the appropriate restrictive 
le^nd for which the data qualified under the 
prior contract or Ifoonsa. The marking 
procedures in subparagraph (f)(1) of this 
clause ^11 be followed. 

(g) Contractor procedures and records. 
Throughout parfomaiioe of this oontnet, the 
contractor and its subcontractors or suppliers 
that will dalivar tafAnical data with other 
than tinlimitod rights, sball^ 

(1) Hava, maintain, and follow written 
procaduras sufficient to assure that restrictive 
markings ira used only when authorized by 
the lenns of this clause; and, 

(2) Mamtain looords sufficient to justify the 
validity of any restrictive markings on 
technical dats delivered under this contract. 

(h) BemotmJ of ujqustified and 
noi\Donforming rrmriang^, (1) Unjustified 
technioai data markings. The rights and 
obligBtifin& of the parties regarding the 
vdidatioD of restrictive markings on 
technical data furnished or to be furnished 
under this contract are oontaixsad in the 
clause at 252.227-7037, "Validation of 
Restrictive Markings on Technical Data” 


Basis for Assertion* * Asserted Rights Calegor\ * * * 


Federal Register / Vol. 59. No. 117 / Monday, June 20, 1994 / Proposed Rules 


31609 


foreign governmeats or intem«tioiia] 
organizations. Govorament puipo a ea include 
competitive procurement but do not include 
the rights to use, modify, re^iTodiioe, rdease, 
perform, display, or disdose computer 
software or computer software 
documentation tor oommercial purposes or 
authorize others to do so. 

(11) Gf*venunent purpose rights means the 
ri^ls to - 

(i) Use, modify, reproduce, release, 
perform, display, or disclose computer 
software or computer software 
documentation within the government 
without restriction; and. 

(ii) Release or disclose computer software 
or computer software documentation outside 
the government and authorize persons to 
whom release or disclosure has been made to 
use. modify, reproduce, release, perform, 
display, or disclose the software or 
docum^atioD for United States government 
purposes. 

(12) Miner modification means a 
m^iheation that does not significantly alter 
the nongovernmental function or purpose of 
the software or is of the type customarily 
provided in the commercial maricetplace. 

(13) NoncoTiUTwrcja/ computer software 
means softu'are that does not qualify as 
ccmroercia) computer software under (a)(1) 
of this clause. 

(14) Restricted rights apply only to 
noncommercial computer software and mean 
the Government s rights to— 

(i) Use a computer program with one 
computer at one time. The program may not 
be accessed by more than one terminal or 
central processing unit or time shared unless 
otherwise permitted by this contract; 

(ii) Transfer a computer program to another 
Government agency without the further 
permission of the contractor if the transferor 
destroys all copies of the program and related 
computer softw are documentation in its 
possession and notifies the licensor of the 
transfer. Traiuferred programs remain subject 
*0 the previsions of this clause. 

(iii) Make the minimum number of copies 
of the computer software required for 
safekeeping (archive), backup, or 
modification purposes; 

(iv) Mexiify computer software provided 
that the Government may — 

(A) Use the modified software only as 
provided in subparagraphs (a)tl4)(i) and (iii) 
of this clause: 

(B) Not release or disclose the modified 
software except as provided in subparagraphs 
(8)(14)(ii), (v) and (vi) of this clause. 

(v) Permit contractors or subcontractors 
performing service contracts (see FAR 
37.101) In support of this or a related 
contract to use computer software to 
di^ose and correct deficiencies in a 
computer program, to modify computer 
software to enable a computer program to be 
combined with, adapted to. or merged with 
other computer programs or when necessary 
to respond to urgent tactical situations, 
provided that — 

(A) the government notifies the party 
wMch has granted restricted rights that a 
release or disdosure to particular contractors 
or suboontractors was made; 

(B) Such ooDtractors or subcontractors are 
subject to the use and rK>D*diaclosura 


agreement at 227.403-7 or are government 
contieclcxa recsmviiig access Id the software 
for perfonnanceofagoverniDeiitcoDtract 
that cootaint te danse at S2.227-7025, 
**LimitdioQa cm the Use or EKsdosnra of 
government Pumishad Infoanation Maihed 
with Restrictive Legends"; 

(C) The Gcreammant shall not permit the 
recipient toxiooamptle, disassemble, or 
reverse engineer the software, or use software 
decompile disassemUsd, or reverse 
engineered by the gownment puriuant to 
stibparagrapb (a)(14)(iv) of this clause, for 
any other purpose; and, 

(D) Such use k subject to the limitation in 
subparagraph (a)(14)(i) of this clause. 

(vi) Permit ccmtractors or subcontractors 
performing emergency repairs or ovm-haul of 
items or components of items prcxrured under 
this or a related contract to use the computer 
software when necessary to perform the 
repairs or overhaul, or to mcmify 
computer software to reflect the repairs or 
overhaul made, provided that — 

(A) The intended recipient is subject to the 
use and non-disclosure agreement at 
227.403-7 or is a govemmcnl contractor 
receiving access to the software for 
performance of a government contract that 
contains the clause at 252.227-7025, 
"Limitations on the Use or Disclosure of 
government Furnished Information Marked 
with Restrictiva Legends"; and 

(B) The Government shall not permit the 
redpient to decompile, disassemble, or 
reverse engineer the software, or use software 
decompiled, disasaembled. or reverse 
engineered by the government pursuant to 
subparagraph (8)(14)(iv) of this clause, for 
any other purpose. 

(15) Unlimited rights, means rights to use. 
modify, reproduce, release, perform, display, 
or disdose. computer software or computer 
software documentation in whole or in part, 
in any manner and for any purpose 
whatsoever, and to have or authorize others 
to do so. 

(b) Rigfiis in computer software or 
computer software docamentation. The 
contractor grants or shall obtain for the 
government the following royalty free, 
worldwide, nonexclusive, ir re voc able license 
rights in Donooraroerdal computer software 
or computer software documentation. All 
rights not granted to the govenunent aore 
retained by the contractor. 

(1) Unlimited rights. The govenunent shall 
have unlimited ri^ts in: 

(i) Cmputer software developed 
exclusively with go v eri Mo cnt funds; 

(ii) Computer softwme documentation 
required to be delivered under this oontnet; 

(iii) Corrections or changes to computer 
software or compuler software 
documentatiem furnished to the contractor by 
the go v e nu nent; 

(ivl Computer software or computer 
software documentatkm that is otherwise 
publidy available or has been relettsed or 
disclosed by the contractor or subcontractor 
without restriction on Anther nee, release or 
disclosure, other than a release or diedosure 
resulting from the ea&e. transfer, or other 
assignment of intorest fo the eoftwase to 
another party or the sale or transfer of some 
or all of a busineee entity or its esaets to 
anothar party: 


(v) Computer aoftware or computer 
software documentation obtained with 
unlimited rights under another government 
contract or as a result of negotiations; or. 

(vi) Computer software or computer 
software documentation furnish^ to the 
government, under this or any other 
government contract or subcontract 
diereunder with — 

(A) Restricted rights in computer software, 
iimit^ rights in technical data, or 
government purpose license rights and the 
restrictive conditions have expired, or. 

(B) Government purpose ri^ts and the 
contractor's exdusive right to use such 
software or documentation for commerdal 
purposes has expired. 

(2) Cevemmeni purpose rights. 

(i) Except as provide in paragraph (b)(l ) 
of this clause, me government shall have 
government purpose rights in computer 
software developed with mixed funding 

(ii) Government purpose ri^ts shall 
remain in eflect for a period of five years 
unless a different period has been negotiated 
Upon expiration of the five year or other 
DKQftiated period, the government shall have 
unlimited rights in the computer software or 
computer aoftware documentalioa The 
government purpose rights period shall 
commence upon execution of the contract, 
subcontraa, letter contract (or similar 
contractual instrument), contract 
modification, or option exercise that required 
development of the computer software. 

(iii) The government shall not release or 

disclose computv software in which it has 
go\*ernment purpose rights to any other 
person unless: . 

(A) Prior to release or disclosure, the 
intended recipient is subject to the use and 
non-disclosure agreement at 227.403-7; or. 

(B) The recipient is a government 
contractor receiving access to the software or 
documentation for performance of a 
government contract diet contains the clause 
at 252.227-7025. ^limitations on the Use or 
Disclosure of Government Furnished 
Information Marked with Restrictive 
Legends." 

(3) Restricted rights, (i) The government 
shall have restricted rights in noDcommercial 
computer software required to be delivered 
or o&erwise provided to the government 
under this contract that were developed 
exclusively at private expense. 

(ii) The oaotrector, its subcontractors, or 
suppliers are not required to provide the 
govermnent additional rights in 
noncommercial computer software delivered 
or otherwise provided to die goverament 
with restricted rights. However, if the 
government desires to obtain additional 
rights in such software, the contractor agrees 
to promptly eater into negotiations with the 
contracting officer to determine whether 
there are acceptable tenns for transferring 
such rights. Ail noncommercial computer 
software in which the contractor has granted 
the government additional ri^ts shall be 
list^ or described in a license agreement 
made pert of the contract (see psragraph 
(b)(4) of this clause). The licem shall 
enumerate the additional rights granted the 
government 

( 4 ) Spec ifi oolty negotiated license rights, (i) 
The stendeid license rights granted to the 
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government under subparagraphs (bHl) 
through (b)(3) of this clause, including the 
period during which the government shall 
have government purpose rights in computer 
softv^are, may be modified by mutual 
agreement to provide such rights as the 
parties consider appropriate but shall not 
provide the Government lesser rights in 
computer software then are enximerated in 
paragraph (8)(14) of this clause or lesser 
rights in computer software documentation 
than are enumerated in paragraph (a)(13) of 
the clause at 252.227-7013, Ri^ts in 
Technical Data — Noncommercial Items. 

(ii) Any rights so negotiated shall be 
identified in a license agreement made part 
of this contract. 

(5) Prior govemwerit rights. Computer 
software or computer sofWare 
documentation that will be delivered, 
furnished, or otherwise provided to the 
Government under this c»ntract, in which 

"‘ihe Government has previously obtained 
' rights shall he delivered, furnished, or 
provided with the pre-existing rights, 

(i) The parties have agreed otherwise; or, 

(ii) Any restrictions on the Government s 
i-ights to use, modify, reproduce, release, 
perform, display, or disclose the data have 
expired or no longer apply. 

(6) Release from liohiliiy. The contractor 
agrees to release the government from 
liability for any release or disclosure of 
computer software made in accordance with 
subparagraphs {a)(14), or (b){2)(iii) of this 
clause, in accordance with the terms of a 
license negotiated under (b)(4) of this clause, 

Cnmpuler Software to be Fur* 
nisned With Restriction*? * 

(LIST) 


• Generally, development at private 
expense, either exclusively or partially, is the 
only basis for asserting restrictions on the 
Government’s rights to use, release, or 
disclose computer software. 

** Indicate whether development was 
exclusively or partially at private expense. If 
development was not at private expense, 
enter the specific reason for asserting that the 
government’s rights should be restricted* 

•••Enter asserted rights category (e.g., 
restricted or government purpose rights in 
computer software, government purpose 
license rights from a prior contr^, rights in 
SBIR software generated under another ^ 
contract, or specifically negotiated licenses). 

• •** Corporation, individual, or other 
person, as appropriate. 

Date 

Printed Name and Title 

Signature ’* 

(End of Identification and Assertion) 

(4) When requested by the contracting 
officer, the contractor shall provide sufficient 
information to enable the contracting ofBcer 
to evaluate the contractor’s assertions. The 
contracting officer raserves the right to add 
the contractor’s assertions to the Attachment 
and validate any listed assertion, at s later 
dale, in accordance with the procedures of 


or by others to whom the recipient has 
released or disclosed the software, and to 
seek relief solely fiom the party who has 
improperly used, modified, reproduced, 
releas^, performed, displayed, or disclosed 
contractor softwrare marked with restrictive 
legends. 

(c) Rights in derivative computer softHvre 
or computer softwtue documentation. The 
Government shall retain its rights in the 
unchanged portions of any computer 
software or computer software 
documentation delivered under this contract 
that the contractor uses to prepare, or 
includes in, derivative computer software or 
computer software documentation. 

(d) Third party copyrighted computer 
software or computer software 
documentation. The contractor shall not, 
without the written approval of the 
contracting officer, incorporate any 
copyrighted computer software or computer 
software documentation in the software or 
documentation to be delivered mdpr this 
contract unless the contractor is the 
copyTight owmer or has obtained for the 
Government the license rights necessary to 
perfect a license or licenses in the deliverable 
software or documentation of the eppropriate 
scope set forth in piaragraph (b) of this clause, 
and prior to delivery of such— 

(1) Computer software, has provided a 
statement of the license rights obtained in a 
form acceptable to the contracting officer, or, 

(2) CcHDputer software documentation, has 
af^ed to the transmittal document a 
statement of the license rights obtained. 


(LIST) (LIST) 

the "Validation of Asserted Restrict ions— 
Computer Software’’ clause of this contract. 

(f) AfdrJdng raqujrements. The contractor, 
and its subcrntracton or suppliers, may only 
assert restrictions on the government’s rights 
to use, modify, reproduce^ release, or disclose 
computer so^are by marking the 
deliverable software or documentation 
subject to restriction. Except as provided in 
paragraph (f)(5) of this clausa, only the 
following legends are authorized azxier this 
contract: the government purpose rights 
^gend at subparagraph (fH2): the restricted 
ri^ts legend at subparagre;^ (0(3) of this 
dausa; or, the special lioanjM rights legend at 
•ubparagraph (^4); andZor a notice of 
copyright as prescribed under 17 U.S.C 401 
or 402. 

(1) General marking instructions. The 
contractor, or its submtrectors or suppliers, 
shall conspicuously and legibly mark the 
appropriate legend os all computar softvrare 
ffiat qualify for such markings. The 
authorized legends shaU be placed on the 
storage container or the software and each 
pegs, or portions ffiereof, of printed materials 
turning computer software for which 
restrictions are asserted. Instructions that 
interfere with or delay the operation of 
computer software in order to display a 
restrictive rights legend or other Ucense 
statement at any time prior to or during use 


(e) Identification and delivery of compute' 
software and computer software 
documentation to be furnished with 
restrictions on use, r^ease, or disclosure. 

(1) This paragraph does not apply to 
restrictions ba^ solely on copyright. 

(2) Except 85 provided in subparagraph 
(e)(3) of this clause, computer softw'are that 
the contractor asserts should be furnished to 
the government with restrictions on use, 
release, or disclosure is identified in an 
Attachinenl to this contract ("the 
Attachment"). The contractor shall not 
deliver any software with restrictive 
markings unless the software is listed on the 
Attachment. 

(3) In addition to the assertions made in 
the Attechment. other assertions may be 
identified after award when based on new 
information or inadvertent omissions unless 
the inadvertent omissions would have 
materially affected the source selection 
decision. Such identification and assertion 
shall be submitted to the contracting officer 
as soon as practicable prior to the scheduled 
date for delivery of the software, in the 
following foimat, and signed by an official 
authorized to contractually obligate the 
contractor: 

"Identification and Assertion of ResU-ictions 
on the Government's Use, Release, or 
Disclosure of Gomputcr Software. The 
contractor asserts for itself, or the persons 
identified below, that the Government’s 
ri^ts to use, release, or disclose the 
following computer software should be 
restricted— 


(LIST) 

of the computer software shall not be 
inserted in the software, or otherwise cause 
such interference or delay, xmless the 
contracting officer’s written permission to 
deliver such software has been obtained prior 
to delivery. Reproductions of computer 
software or any portions thereof subject to 
asserted restri^ons, shall also reproduce the 
asserted restrictions. 

(2) Government purpose rights markings. 
Computer software delivered or otherwise 
furnished to the government with 
government purpose rights shall be marked 
as follows: 

"GOVERNMENT PURPOSE RIGHTS 

Contract No. 

Contractor Name 

Contractor Address — — 


Expiration Date '■■■ 

The Government’s rights to use, modife, 
reproduce, release, perform, display, or 
di^lose this software are restricted by 
paragraph (b)(2) of the clause at 252. 227* 
7014 contain^ in the above identified 
contract. No restrictions apply after the 
expiration date sbovm sArmre. Any 
reproduction of the software or portion^ 
thereof marked with this legend must also 
reproduce the markings.’ 


Basis for Assertion • * 


Asserted Rights Ciategory ’ 


Names of Person Asserting Re- 
strictionr * • * * 
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(End of Legend) 

(3) Restricted rights markings. Software 
delivered or otherwise furnished to the 
Government with restricted rights shall be 
marked with the following legend: 

“RESTRICTED RIGHTS 

Contract No. — — 

Contractor Name — 

Contractor Address — 


The Government’s rights to use, modify, 
reproduce, release, perform, display, or 
disclose this softw'are are restricted by 
paragraph (b)(3) of the clause at 252.277- 
7014 contained in the above identified 
contract. Any reproduction of computer 
software or portions thereof marked with this 
legend must also reproduce the markings. 
Any person, other than the Government, who 
has been provided access to such software 
musj promptly notif>’ the above named 
connect or.” 

(End of Legend) 

(4) Special license rights markings, (i) 
Computer software or computer software 
documentation in which the government's 
rights stem from a specifically negotiated 
license shall be marked w'ith the following 
legend: 

“Special License Rights 

The Government's rights to use. modify, 
reproduce, release, perform, display, or 
disclose this software are restricted by 

contract no. (Insert contract number) 

. license no. (Insert license 

identifier) . Any reproduction of 

computer software, computer software 
documentation, or portions thereof marked 
with this legend must also reproduce the 
markings.” 

(End of Legend) 

(ii) For purposes of this clause, special 
licenses do not include government purpose 
license rights acquired under a prior contract 
(see subparagraph (b)(5) of this clause). 

(5) Pre-existing markings. If the terms of a 
prior conL-act or license permitted the 
contractor to restrict the government's rights 
to use. modify, release, perform, display, or 
disclose computer software or computer 
software documentation and those 
restrictions are still applicable, the contractor 
may mark such softw*are or documentation 
with the appropriate restrictive legend for 
which the software qualified under the prior 
contract or license. The marking procedures 
in subparagraph (0(1) of this clause shall be 
followed. 

(g) Contractor procedures and records. 
Throughout performance of this contract, the 
contractor and its subcontractors or suppliers 
that will deliver computer software or 
computer software documentation with other 
than unlimited rights, shall— 

(1) Have, maintain, and follow written 
procedures sufficient to assure that restrictive 
markings are used only when authorized by 
the tenns of this clause; and 

(2) Maintain records sufficient to justify the 
validity of any restrictive markings on 
computer sof^are or computer software 
documentation delivered under this contract. 

(h) Removal of unjustified and 
nonconforming markings. (1) Unjustified 


computer software or computer software 
documentation markings. The rights and 
obligations of the parties regarding the 
vali^tion -of restrictive markingg on 
computer software of computer software 
documentation furnished or to be ftimished 
under this contract are contained in the 
clauses at 252.227-7019, “Validation of 
Asserted Restrictions— Computer Software** 
or 252.227—7037, “Validation of Restrictive 
Markings on Tachnical Data", respectively. 
Notwithstanding any provision of this 
contract concerning inspection and 
acceptance, the Government may ignore or, at 
the CoDtractor*8 expense, correct or cancel a 
marking if, in accordance %vitb the 
procedures of those clauses, a restrictive 
marking is determined to be unjustified. 

(2) Monconformine computer software or 
computer sojh^re oocumentot/oji markings. 
A nonconforming tnnrking is a 
placed on computer software or computer 
software documentation delivered or 
otherwise furnished to the Government 
under this contract that is not in the format 
authorized by this contract. Correction of 
nonconforming markings is not subject to 
252.227-7019 or 252,227-7037. If the 
contracting officer notifies the contractor of 
a nonconforming marking or mar king s and 
the contractor fails to remove or correct such 
maridngs within sixty (60) days, the 
Government may ignore or, at the 
Contractor’s expense, remove or correct any 
nonconforming markings. 

(i) Relation to patents. Nothing contained 
in this clause shall imply a license to the 
Government under any patent or be 
construed as aftecting the scope of any 
license or other right otherwise grant^ to the 
Government under any patent. 

(j) Limitation on charges for rights in 
computer software or computer software 
documentation. (1) The contractor shall not 
charge to this contract any cost, including but 
not limited to license fees, royalties, or 
similar charges, for rights in computer 
software or computer software 
documentation to be delivered under this 
contract when — 

(1) The Government has acquired, by any 
means, the same or greater ri^ts in the 
software or documentation; or, 

(ii) The software or documentation are 
available to the public without restrictions. 

(2) The limitation in paragraph (j)(l)— 

(i) Includes costs charged a 
subrantractor or supplier, at any tier, or costs 
incurred by the contractor to acquire ri gh t* 
in subcontractor or supplier computer 
software or computer software 
documentation, if the subcontractor or 
supplier has been paid for such rights under 
any other Government contract or under a 
license conveying the rights to the 
Government; 

(ii) Does not include the reasonable costs 
of reproducing, handling, or mailing the 
documents or other media in which the 
software or documentation will be delivered. 

(k) Applicability to subcontractors or 
suppliers, (1) Whenever any computer 
software or computer software 
documentation is to be obtained from a 
subcontractor or supplier for delivery to the 
government under this contract, the 
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contractor shall use this same clause in i»«; 
subcontracts or other contraerja! 
instruments, and require its s-jbeon tractors 
suppliers to do so, without alteration, excec; 
to identify the parties. No other clause shaf) 
be used to enlarge or diminish the 
government’s, the contractor’s, or a higher 
tier subcontractor’s or supplier’s rights in a 
subcontractor's or supplier’s computer 
software or computer software 
documentation. 

(2) The contractor and higher-tier 
subcontractors or suppliers shall not use 
their power to awara contracts as economic 
leverage to obtain rights in computer 
software or computer software 
documentation from their subcontractors or 
suppliers. 

(3) The contractor shall ensure that 
subcontractor or supplier rights are 
recognized and protected in the 
identification, assertion, and delivery 
processes required by paragraph (e) of this 
clause. 

(4) In no event shall the contractor use its 
obligation to recognize and protect 
subcontractor or supplier rights in computer 
software or computer software 
documentation as an excuse for failing to 
satisfy its contractual obligation to the 
government. 

(End of clause) 

ALTERNATE 1 (XXX 1994) 

As prescribed in 227.503-6(a)(2), add the 
following paragraph to the basic clause:' 

(1) Publication for sale. 

(1 ) This paragraph only applies to 
computer software or computer software 
documentation in which the government has 
obtained unlimited rights or a license to 
make an unrestricted release of the software 
or documentation. 

(2) The government shall not publish a 
deliverable item or items of computer 
softw'are or computer software 
documentation identified in this contract as 
being subject to paragraph (1) of this clause 
or authorize others to publish such software 
or documentation on its behalf if, prior to 
publication for sale by the government and 
within twenty-four (24) months following the 
date specified in this contract for delivery of 
such software or documentation, or the 
removal of any national security or export 
control restrictions, whichever is later, the 
Contractor publishes that item or items for 
•ale and promptly notifies the contracting 
officer of such publication(8). Any such 
publication shaU include a notice identifying 
the number of this contract and the 
government’s rights in the published 
software or documentation. 

(3) This limitation on the government’s 
right to publish for sale shall continue as 
long as the software or documentation are 
reasonably available to the public for 
purchase. 

(END OF ALTERNATE I) 

18. Section 252.227-7015 is added to 
read as follows: 

252.227-701 5 Technical date— comnterclal 
Hams. 

As prescribed in 227.402-3, use the 
following clause: 
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TECHNICAL DATA— COMMERCIAL ITEMS 
PCXX1994) 

(a) Definitions. As used m this clause: 

(1 ) Comr .rio/ items meeni itams» other 
than computer scfh%*are, developed or 
regularly used for other than govemmental 
purposes that — 

(j) Have been sold, leased, or licensed to 
the public; or, 

(ii) Have been offered for sale, lease, or 
license to the public; or, 

(Ui) Have not been ofiered, sold, leased, or 
licensed to the public but will be available 
for commercial sale or license in time to 
satisfy the delivery requirements of this . 
contract; or, 

(iv) Satisfy e critericD expressed in (b) (1), 

(2), or (3) and would require only minor 
modification to meet the requirements of the 
procuring agency. 

(2) Contrator includes the contractor’s 
-subcontractors and suppliers at any tier. 

- (3) Form, fit, and fijnetien data means 
technical data that describes th6 required 
overall physical, functional and performance 
characteristics, (along with the qualification 
requirements, if applicable) of an item, 
com|X)Dent, or process to the extent 
necessary pennil identincation of 
physically i-.J functionally interchangeable 
items. 

(4) Minor ipodificatjon means a 
modification that Joes not significantly alter 
the nongovemmentcl function or essential 
physical characteristics of an item or 
component, or chenge the purpose of a 
process, or is of the type customarily 
performed in the commercial market place. 

(5) Techniccy daia means recorded 
information, regardless of the form or method 
of recording, of a scientific or technical 
nature (including computer software 
documentation). The term does not include 
computer software or data incidental to 
contract & dmlri strati on, such as financial 
and/or management information. 

(b) License. (1) The Government shall have 
the unrestricted right to use. modify, 
reproduce, release, or disclose technical data, 
and to permit others to do so, that — 

(1) Have been prc\ Ided to the Govemment 
or others without restrictions on use, 
modification, reproduction, release, or 
further disc 'rsure other than a release or 
disclosure i&sulting from the sale, transfer, or 
other assignment of interest in the software 
to another party or the sale or transfer of 
some or all of a business entity or its assets 
to another party; 

(ii) Are form, fit, and function data; 

(ill) Are a correction or change to technical 
data furnished to the contractm' by the 
Govemment: or, 

(iv) Have been provided to the Govemment 
tmder a prior contract or licensing agreement 
through which the Govemment has acquired 
the ri^ts to use. modify, reproduce, release, 
or disclose the data without restrictions. 

(2) Except as provided in paragra|^ (b)(1) 
of this clause, the Govemment may use, 
modify, reproduce, release, or disclose 
technical data within the Govemment only. 
The Govemment shall not — 

(i) Use the technical data to manufacture 
additional quantities of the commercial 
items; or. 


(ii) Release, disclose, or eutboti» uaMf 
the technical data outside the Government 
without the contractor's ex pr ea a permission 
unless a release, disdosuie or permitted use 
is necessary for eoMrgency repair or overhaul 
of the commercial items furnished under this 
contract. 

(c) Addition^ licenee rights. The 
contractor, its subcontractors, and suppliers 
are not laquirad to provide the Govemment 
edditional rights to nte, modify, reproduce, 
release, or di^ote technical <fota. However, 
if the Govemment desires to obtain 
additional rights in technical data, the 
oontractev agrees to promptly enter into 
negotiations with the contracting officer to 
determine whether there are acceptable terms 
for transferring such rights. All tedmical data 
in which the contractor has granted the 
Govemment additional rights shall be listed 
or described in a special license agreement 
made pvt of the ocmtract The license shall 
enumerate the additional rights granted the 
Govemment in such data. 

(d) Rdease from liability. The contractor 
agrees that the Govemment, and other . 
persons to whom the Government may have 
released or disclosed technical data delivered 
or otherwise furnished under this contract, 
shall have no liability for any release or 
disclosure of technic^ data that are not 
marked to indicate that such data are 
licensed data subject to use, modification, 
reproduction, release, pterformance, display, 
or disclosure restrictions. 

(End of Clause) 

19. Section 252.227-7016 is added to 
read as follows: 

252.227-7016 Rights In bW or proposal 
data 

As prescribed in 227.403-6(c), 
227.404(f), or 227.503-6(d), use the 
following clause: 

RIGHTS IN BID OR PROPOSAL DATA (XXX 
1994) 

(a) Definitions. 

(1) As used in this clause the term data 
means technical data or computer software. 

(2) For contracts that require the delivery 
of technical data, the terms technical data 
and computer software are defined in the 
clause at 252.227-7013, "Rights in Technical 
Data— Noncommerda) Items" or, if this is a 
contract awarded under the under Small 
business Innovative Reeeardi Frogrem, the 
clause at 252.227-7016, "Rights in 
Noncommerdal Technical &ta and 
Computer So f tw are Small Business 
Innovative Research nrograms". 

(3) For contracts that do not require the 
delivery of frhniml data, the term computer 
software is defined in the clause at 252.227- 
7014, "Rights in Noncommercial Computer 
Software and Noncommercial Computer 
Software Documentation" or, if this is a 
contract awarded undv the tmder ffie Small 
business Innovative Research Pr o gr am , the 
clause at 252.227-7018, "Rights in 
Ncmcommercial Technical Data and 
Computer Softwa re Small Business 
Innovative Research ftogr am s". 

(b) Prior to contract award — 

(1) The efiaror agrees ffiat the Govemment 
may reproduce the bid orproposal. or vry 


pvtions thereof, to the extent necessary to 
evaluate the offer. 

(2) Except as provided in paragraph (d) of 
this claum, the Govemment shall use 
infonnatioD contained in the bid or proposal 
only for evaluational purposes and may not 
disclose, directly or indimctly, such 
infonnatioD to any person induding 
potential evaluators, unless that person has 
neen authorized by the Head of the Agency, 
his or hex designee, or the contracting officer 
to receive such information. 

(c) Subsequent to contract award — 

(1) Except as provided in paragraphs (c)(2) 
gnd (d) of this clause, the Government shall 
have the rights to use, modify, reproduce, 
release, perform, display, or disclose 
infonnatioD contain^ in the contractor’s bid 
or proposal within the C^vemment. The 
Government shall not release, perform, 
display, or disdose such data outside the 
Government without the contractor's written 
permission. 

(2) The CJovemmenl’s rights in Data that 
are required to be delivered under this 
contract are determined by the "Rights in 
Technical Data — ^Noncommercial Items’*. 
"Rights in Non commercial Computer 
Sof^are and Noncommercial Computer 
Software Documentetion**, or "Rights in 
Noncommercial Technical Data and 
Computer Software — Small Business 
Innovative Research Programs" cl 3 use(s) of 
this contract. 

(d) (1) The Government's rights vnth 
respect to Data contained in the contractor's 
bid or proposal that were provided to the 
contractor by the Govemment are subject 
only to restrictions on use, modification, 
reproduction, release, performance, display, 
or disclosure, if any, imposed by the 
developer or licensor of such Data. 

(2) The Government’s rights, including the 
ri^t to permit others to use, modify, 
reproduce, release, perform, display, or, 
disclose bid or proposal £)ata, shall not be 
restricted in any manner if such Data has 
been otherwise provided to the Govemment 
or to other persons without restrictions on 
further release or disclosure other than a 
release or disclosure resulting from the sale, 
transfer, or other assignment of interest in the 
software to another party or the sale or 
transfer of some or all of the business entity 
or its assets to axK>ther party. 

(e) The contractor shall include this clause 
in all subcontracts or similar contractual 
instruments and require its subcontractors or 
suppliers to do so without alteration, except 
to identify the parties. 

(END OF CLAUSE) 

20. Section 252.227-7017 is added to 
reed as follows; 

2S2.227-7017 Wentmeatfon end AesertkKi 
of Uea, Ralaasa, or P ia c i o au ra Raatrictions. 

As prescribed in 227.403-3(b), 
227.404(e), or 227.503-3(a), use the 
folloMTing provision: 

IDENTinc:ATION AND ASSERTION OF 
USE, RELEASE, OR DISCLOSURE 
RESTRICTIONS (XXX 1994) 

(a) Hie terms used in this provision are 
defined in following clause or clauses 
contained fo this soHdlation — 
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(1) If a successful offeror will be required 
to deliver technical data, the clause at 
252.227-7013, “Rights in Technical Data— 
Nonconunercial Items’* or, if this solicitation 
cnntemplates a contract under the Small 
Business Innovative Research Program, the 
clause at 252.227-7018, “Rights in 
Noncommercial Technical Data and 
Computer Software— Small Business 
Innovative Research Programs”. 

(2) If a successful offeror will not be 
required to deliver technical data, the clause 
at 252.227-7014, “Rights in Noncommercial 
Computer Software and Noncommercial 
Computer Software Documentation” or. if 
this solicitation contemplates a contract 
under the Small Business Innovative 
Research Program, the clause at 252.227- 
7018, “Rights in Noncommercial Technical 


Data and Computer Software— Small 
Business InnoWtive Research Programs”. 

(b) The notification end identification 
requLements in this provision apply only to 
technical data, including computer softwmne 
documentation, or computer software to be 
delivered with other than unlimited rights. 
For contracts to be awarded imder the Sinell 
Business Innovative Research Program, the 
notification and identification requirements 
do not apply to technical data or computer 
software that will be generated under the 
resulting contract Notification and 
identification is not required for restrictions 
based solely on copyri^t. 

(c) Offers sulmiitted in response to this 
solicitation shall identify, to the extent 
known at the time an offer is submitted to the 
Government, the technical data or computer 
softw'are that the offeror, its sxibcontractors or 


suppliers, or potential subcontractors or 
suppliers, assert should be furnished to the 
Gcwenunent with restrictions on use, release, 
or disclosure. 

(d) The offeror’s assertions, including the 
assertions of its subccmtractois or suppliers 
or potential suboontrectors or suppliers, shall 
be submitted as an attachment to its offer in 
the following format, dated and signed by an 
official authorized to contractually obligate 
the offeror. 

“Identification and Assertion of 
Restrictions on the Government's Use, 
Release, or Disclosure of Technical Data or 
Computer Software. 

The offeror asserts for itself, or the per^ns 
identified below, that the Government’s 
rights to use, release, or disclose the 
following technical data or computer 
software should be restricted: 


Name of Person Asserting 
Restrictions* * * * 


Technical Data or Computer 

Softw’are to be Furnished With Basis for Assertion** Asserted Rights Category*** 

Restrictions* 


(USD* 


(USD 


(USD 


*For technical data (other than computer 
software documentation) pertaining to items, 
components, or processes developed at 
private expense, identify both the deliverable 
technical data and each such item, 
component, or process. For computer 
software or computer software 
documentation identify the software or 
documentation. 

' •*Genere!ly, development at private 
expense, either exclusively or partially, is the 
only basis for asserting restrictions. For 
technical data, other than computer software 
documentation, development refers to 
development of the item, component, or 
process to which the data pertain. The 
Government’s rights in computer software 
documentation, generally may not be 
restricted. For computer sofrw'are. 
development refers to the software. Indicate 
whether development w^as accomplished 
exclusively or partially at private expense. If 
development was not accomplished at 
private expense, or for computer software 
documentation, enter the specific basis for 
asserting restrictions. 

•••Enter asserted right category' (e.g.. 
Government purpose license rights from a 
prior contract, rights in SBIR data generated 
under another contract, limited, restricted, or 
government purpose rights under this or a 
prior contract, or specially negotiated 
licenses). 

••••Corporation, individual, or other 
person, as appropriate. 

•••••Enter “none" w’hen all data or 
software will be submitted without 
restrictions. 

Date — 

Printed Name and Title 


Signature ” 

(End of Identification and Assertion) 

(e) An offeror’s failure to submit, complete, 
or sign the notification and identification 
required by paragraph (d) of this clause with 
its offer may render the offer ineligible for 
aw^ard. 


(f) If the offeror is aw'arded a contract, the 
assertions identified in paragraph (d) of this 
provision shall be listed in an attachment to 
that contract. Upon request by the 
contracting officer, the offeror shall provide 
sufficient information to enable the 
contracting officer to evaluate any listed 
assertion. 

(END OF PROXaSION) 

21. Section 252,227-7018 is revised to 
read as follows: 

252.227-7018 Rights In Noncomnwrctel 
Technical Data and Computer Software- 
Small Business Innovative Research 
Program. 

As prescribed in 227.404(a), use the 
following clause: > 

RIGHTS IN NONCOMMERCIAL TECHNICAL 
DATA AND COMPUTER SOFTWARE- 
SMALL BUSINESS INNOVADVE 
RESELMICH PROGRAM (XXX 1994) 

(a) Definitioris. As used in this clause; 

(1 ) ComwerciaJ computer software means 
software developed or regularly used for non- 
governmental purposes which — 

(1) Has been sold, leased, or licensed to the 
public; 

(ii) Has been offered for sale, lease, or 
license to the public: 

(iii) Has not been offered, sold, leased, or 
licensed to the public but will be available 
for commercial sale, lease, or license in time 
to satisfy the delivery requirements of this 
contract; or, 

(iv) Satisfies a criterion expressed in (a)(1) 
(i). (ii), or (iii) and would require only minor 
modification to meet the requirements of this 
contract 

(2) Computer database means a collection 
of recorded data in a form capable of being 
processed by a computer. The term does not 
include computer software. 

(3) Compute program means a set of 
instructions, rules, or routines, recorded in a 
form that is capable of causing a computer to 


(USD 


perform a specific operation or series of 
operations. 

(4) Computer software means computer 
programs, source code, source code listings, 
object code listings, design details, 
algorithms, processes, flow charts, formulae, 
and related material that would enable the 
software to be reproduced, recreated, or 
recompiled. Computer software does not 
include computer databases or computer 
software documentation. 

(5) Computer software documentation 
means owmer’s manuals, user’s manuals, 
installation instructions, operating 
instructions, and other similar items, 
regardless of storage medium, that explain 
the capabilities of the computer software or 
provide instructions for using the software. 

(6) Detailed manufacturing or process data 
means technical data that descril^ the steps, 
sequences, and conditions of manufacturing, 
processing or assembly used by the 
manufacturer to produce an item or 
component or to perform a process. 

(7) Developed means — 

(1) (applicable to technical data r* ic: than 
computer software documentation) an item, 
component, or process, exists and is 
workable. Thus, the item or component must 
have been constructed or the process 
practiced. Workability is generally 
established when the item, component, or 
process has been analyzed or tested 
sufficiently to demonstrate to reasonable 
people skilled in the applicable art that there 
is a high probability that it will operate as 
intended. Whether, bow much, and what 
type of analysis or testing is required to 
establish workability depends on the nature 
of the item, component, or process, and the 
state where it could be offered for sale or sold 
on the commercial market, nor must the item, 
component or process be actually reduced to 
practice within the meeting of Title 35 of the 
United States Code. 

(ii) A computer program has been 
successfully operated in a computer end 
tested to the extent sufficient to demonstrate 
to reasonable person* skilled in the art that 
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the program can reasonably be expected to 
perfonn its intended purpose. 

(iii) Computer software, other 
computer programs, has been tested or 
analyzed to the extent sufficient to 
demonstrate to reasonable persons skilled in 
the art that the software can reasonably be 
expected to perform its intended puipose. 

<iv) Computer software documentation 
required to be delivered under a contract has 
been wttcn. in any medium, in sufficient 
detail to comply with requirements under 
that contract. 

(8) Developed exclusively at private 
expense means development was 
accomplished entirely with costs charged to 
indirect cost pools, costs not allocated to a 
government contract, or any combination 
thereof. 

(i) Private expense determinations should 
be made at the lowest practicable level. 

(ii) Unde: /.xed price contracts, when total 
costs are ^ater than the firm fixed price or 

-ceiling price of the contract, the additional 
'development costs necessary ip complete 
development shall not be considered when 
determining whether development was at 
Government, private, or mixed expense. 

(9) Developed exclusively with Covemrnent 
funds means develop was not accomplished 
exclusively or partially at private expense. 

(10) Developed with mixed funding means 
development was accomplished partially 
with costs charged to inairect cost pools and/ 
or costs not allocated to a government 
contract, and partially with costs charged 
directly to a government contract. 

(11) Form, fit, and function data means 
technical data that describe the required 
overall physical, functional, and performance 
characteristics, (along with the qualificatioD 
requirements, if applicable) of an item, 
component, or process to the extent 
necessET}’ to permit identification of 
physically and functionally interchangeable 
items. 

(12) Cene^*ed means technical data or 
computer so,, .»are first created in the 
performance of this contract. 

(13) Government purpose means any 
activity in which the United States 
Government is a party, including cooperative 
agreements with international or multi- 
national uefense organizations or sales or 
transfers by the United States Government to 
foreign governments or international 
organizations. Government purposes include 
competitive procurement, but do not include 
the rights to use, modify, reproduce, release, 
perform, display, or di^ose technical data 
or computer software for commercial 
purposes or authorize other to do so. 

(14) Limited rights means the rights to use, 

modify, reproduce, release, perform, display, 
or disdose technical data, in whole or in 
pert, within the Government The 
Government may not. without the written 
permission of the party a—wTring limiled 
rights, release or discioae the (iata 

outside the Government* use the technical 
data for manufacture, or permit the technical 
data to be us:'d by another party, except that 
the Government may reproduce, release or 
disdose such data or permit the use or 
reproduction of the data by persons outside 
the Government if reproduction, release, 
disclosure, or use ie^ 


(i) Necessary for emeigency repair and 
overhaul; or, 

(ii) A release or disdosure of technical data 
(other than detailed manufacturing or process 
data) to, or use of such data by, a foreign 
government that is in the interest of the 
Government and is required for evaluational 
or informational purposes; end, 

(iii) Subject to a prohibition on the further 
reproduction, release, disdosure. or use of 
the technical data; end, 

(iv) The contractor or subcontractor 
asserting the restriction is notified of such 
reproduction, release, disclosure, or use. 

(15) Minor modification means a 
modification that does not significantly alter 
the nongovernmental function or puipose of 
computer software or is of the type 
customarily provided in the commercial 
marketplace. 

(16) Noncommercial computer software 
means software that does not qualify as 
commercial computer software under (a)(1) 
of this clause. 

(17) Restricted rights apply only to 
noncommercial computer software and mean 
the Government’s ri^ts to~ 

(i) Use a computer program with one 
computer at one time. The program may not 
be accessed by more than one terminal or 
central processing unit or time shared unless 
otherwise permitted by this contrect; 

(ii) Transfer a computer program to another 
Government agency without the further 
permission of the contractor if the transferor 
destroys all copies of the program and related 
computer software documentation in its 
possession and notifies the licensor of the 
transfer. Transferred programs remain subject 
to the provisions of this clause. 

(iii) Make the minimum number of copies 
of the computer software required for 
safekeeping (archive), backup, or 
modification purposes; 

(iv) Modify computer software provided 
that the Government may — 

(A) Use the modified software only as 
provided in subparagraphs (a)(l7) (i) and (iii) 
of this clause: 

(B) Not release or disclose the modified 
software except as provided in subparagraphs 
(a)(17)(ii), (v) and (vi) of this clause. 

(v) Permit contrectors or subcontractors 
performing service contracts (see FAR 
37.101) in support of this or a related 
contract to use computer software to 
diagnose and oc»Tact deficiencies in a 
computer program, to modify computer 
software to enable a computer program to be 
combined with, adapted to, or merged with 
other computer programs or when naceesaiy 
to respond to urgent tactical situatkms, 
provided that — 

(A) The Government notifies the party 
which has granted restricted rights that a 
release or diadoaure to particular contractors 
or suboontractars was a^e. 

(B) Such con tractors or subcontractors are 
subject to the non-disclosure sgreements at 
227.403-7 or me Government oontractors 
receiving aooaas to the watenn for 
per fo r m ance of a Govemment contract diat 
oontaini the clause at 2S2.227-7025, 
'^Limitations on the Uas or Oiadosura of 
Government Pumiabad information Marked 
with Restrictive Legends**; 


(C) The Government shall not permit the 
recipient to decompile, disassemble, or 
reverse engineer the software, or use software 
decompiled, disassembled, or reverse 
engineered by the Govemment pursuant to 
subparagraph (a)(17)(iv) of this clause, for 
any other purpose; and. 

(D) Such^se is subject to the limitation in 
subparagraph (a)(l7)(i) of this clause. 

(vi) Permit contractors or subcontractors 
performing emergency repairs or overhaul of 
items or comp>onents of items procured under 
this or a related contract to use the computer . 
software when necessary to perform the 
repairs or overhaul, or to modify the 
computer software to reflect the repairs or 
overhaul made, provided that — 

(A) The intended recipient is subject to the 
non-disclosure agreement at 227.403-7 or is 
a Govemment contractor receiving access to 
the software for performance of a 
Government contract that contains the clause 
at 252.227-7025, ^'Limitations on the Use or 
Disclosure of Govemment Furnished 
Information Marked with Restrictive 
Legends”; and, 

(B) The Govemment shall not permit the 
recipient to decompile, disassemble, or 
reverse engineer the sofh^'are, or use software 
decompiled, disassembled, or rev'erse 
engineered by the Govemment pursuant to 
subparagraph (a)(17)(iv) of this clause, for 
any other purpose. 

(18) SBIR data rights mean a royalty free 
license for the Govemment, including its 
support service con&ectors, to use, modify, 
reproduce, release, perform, display, or 
disclose technical data or computer software 
generated and delivered under this contract 
for any United States govemment purpose. 

(19) Technical data means recorded 
information, regardless of the form or method 
of the recording, of a scientific or technical 
nature (including computer softw'are 
documentation). The term does not include 
computer software or data incidental to 
contract administration, such as financial 
and/or management information. 

(20) Unlimited rights, means rights to use, 
modify’, reproduce, release, perform, display, 
or disclose, technical data or computer 
software in whole or in part, in any manner 
and for any purpose whatsoever, and to have 
or authorize others to do so. 

(b) Rights in technical data and computer 
software. The contractor grants or shall 
obtain for the government the following 
royalty free, worldwide, nonexclusive, 
irrevocable license rights in technical data or 
non-commercial computer software. All 
rights not granted to the Govemment are 
retained by the contractor. 

(1) Unlimited rights. The Government shall 
have unlimited rights in technical data, 
including computer software documentation, 
or computer software generated under this 
contract that are— 

(i) Feum, fit, and function data; 

(ii) Necessary for installation, operation, 
maintenance, or training purposes (other 
than detailed manufoctming or process data); 

(iii) Gometions or changes to government* 
furnished technical data or computer 
software; 

(iv) Otherwise publicly available or have 
been released or disdos^ b>’ the contractor 
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or 8 subcontractor without restrictions on 
hirther use, release or disclosure other than 
a release or disclosure resulting from the sale. 
Uansfer. or other assignment of interest in the 
technical data or computer software to 
another party or the sale or transfer of some 
or al) cf 8 business entity or its assets to 
another party: 

(v) Data or software in w hich the 
Government has acquired previously 
unlimited rights under another government 
contract or through e speciDc license; and 

(vi) SBIR data upon expiration of the SBIR 
data rights period. 

(2) Limited hgjits. The Gcvemment shall 
have limited rights in technical data, that 
were not generated under this contract, 
pertain to items, components or processes 
developed exclusively at private expense, 
and are marked, in accordance with the 
marking instructions in paragraph (0(1) of 
this clause, with the legend prescribed in 
subparagraph (f)(2) of this clause. 

(3) Bestricted rights in computer software. 
The govenunent shall have restricted rights 
in norxcmmercial computer software 
required to be delivered or otherwise 
furnished to the Government under this 
contract that were developed exclusively at 
private expense and were not generated 
under this contract. 

(4) SBIB dote rights, (i) Except for technical 
data, including computer software 
documentation, or computer software in 
which the Government has unlimited rights 
under paragraph (b)(l} cf this clause, the 
Government shall have SBIR data rights in all 
technical data or computer software 
generated under this contract during the 
period commencing with contract aw'ard and 
ending upon the date five years after 
completion of the project from which such 
data were generated. 

(ii) The Gc\ emment may not release or 
disclose SBIR data to any person, other than 
its support se“h’ices connectors, except — 

(A) As expressly permitted by the 
contractor: 

(B) For evalcationa! purposes; or. 

(C) A release, disclosure, or use that is 
necessary for emergency repair or overhaul of 
items operated by the Government. 

(iii) A release or disclosure of SBIR data to 
the Government’s support services 
contractors, or a release or disclosure under 
paragraphs (b)(4)(iiKB) or (c) of this clause, 
may be made only if, prior to release or 
disclosure, the intended recipient is subject 
to the use and non-disclosure agreement at 
227.403-7 or is a Government contractor 
receiving access to the technical data or 

Technical date or computer soft- 
ware to be Furnished With 
Restrictions* 

(UST) 

•If the assertion is epplicable to items, 
components, or processes dev eloped at 
private expense, identify both the technical 
data and each such item, component, or 
process. 

••Generally, development el private 
expense, either exclusively or partially, is the 


software for performance of aGwemmeut 
contract that contains the rb>ni>P at 252.227- 
7025, '^Limitations on the Use or Disclosure 
of Government Furnished Infonnation 
Mtfked with Restrictive Legends." 

(5) Specificaliy negotiated license rights. 
The standard license rights granted to the 
government under paragraph (bKl) 

(b)(4) of this clause may be modi^d by 
mutual agreement to provide such rights as 
the parties xxsnsider appropriate but nHall not 
provide the Govenunent lesser rights in 
technical data, including computer software 
documentation, than are enumeratsd in 
paragraph (aXH) of this clause or lesser 
rights in computer software than are 
enumerated in paragraph (a)(17) of this 
clause. Any rights so negotiated shall be 
identified in a license agreement made part 
of this contract. 

(6) Prior Government rights. Technical 
data, including computer software 
documentation, or computer softwrare that 
will be delivered, furnished, or otherwise 
provided to the government under this 
contract, in which the government has 
previously obtained rights shall be delivered, 
furnished, or provided with the pre-existing 
rights, unless — 

(i) The parties have agreed othenvise; or, 

(ii) Any restrictions on the government’s 
rights to use, modify, release, perfonn. 
display, or disclose the technical data or 
computer software have expired or no longer 
apply. 

(7) BeJease from liability. The contractor 
agrees to release the Government from 
liability for any release or disclosure of 
technical data, computer software, or 
computer software documentation made in 
accordance with paragraphs (a)(14), (a)(l7). 
or (b)(4) of this clause, or in accordance with 
the terms of a license negotiated under 
paragraph (b)(5) of this clause, or by others 
to whom the recipient has released or 
disclosed the data, software, or 
documentation and to seek relief solely from 
the party who has improperly used, 
modified, reproduced, released, performed, 
displayed, or disclosed contractor date or 
software maike.d with restrictive legends. 

(c) Rights ii: derivative computer software 
or computer seft^nre documentation. The 
government shall retain its rights in the 
unchanged portions of any computer 
software or computer software 
documentetioD delivered under this contract 
that the contractor uses to prepare, or 
includes in. derivative sof^are or 
documentation. 

(d) Third party copyrighted technical data 
and computer software. The contractor shall 


(LIST) (LIST) 

only basis for asserting restrictions on the 
Government's rights to use, release, or 
disclose technical data or computer software. 
Indicate whether development was 
exclusively or partially at private expense. If 
development was not at private expense. 


not, without the wrritten approval of the 
contraclmg officer, incorporate any 
copyrighted technical data, including 
computer software documentation, or 
computer software in the data or software to 
be delivered under this contract unless the 
contractor is the copyright owner or has 
obtained for the Government the license 
rights necessary to perfect a license or 
licenses in the deliverable data or software of 
the appropriate scope set forth in paragraph 
(b) of this clause and, prior to delivery of 
such — 

(1) Technical data, has affixed to the 
traasmittal document a statement of the 
license rights obtained; or, 

(2) Computer software, has provided a 
statement of the license rights obtained In a 
form acceptable to the oontracting officer. 

(e) Identification and delivery of technical 
data or computer software to tie furnished 
with restrictions on use, release, or 
disclosure. (1) This paragraph does not apply 
to technical data or computer software that 
were or will be generated under this contract 
or to restrictions based solely on copvTight. 

(2) Except as provided in subparagraph 
(e)(3) of this clause, technical data or 
computer softw are that the contractor asserts 
should be furnished to the Government with 
restrictions on use, release, or disclosure is 
identified in an Attachment to this contract 
("the Attachment"). The contractor shall not 
deliver any technical data or computer 
softw'are with restrictive markings unless the 
technical data or computer software are listed 
on the Attachment 

(3) In addition to the assertions made in 
the Attachment, other assertions may be 
identified after award when based on new 
information or inadvertent omissions unless 
the inadvertent omissions would have 
materially affected the source selection 
decision. Such identification and assertion 
shall be submitted to the contracting officer 
as soon as practicable prior to the scheduled 
date for delivery of the technical data or 
computer software, in the following format, 
and signed by an official authorized to 
contractually obligate the contractor: 

"IdentificBtion and Assertion of 
Restrictions on the Government's Use, 
Release, or Disclosure of Technical Data or 
Computer Software. 

The ooDtFBCtor asserts for itself, or the 
persons identified below, that the 
Government’s right to use, release, or 
disclose the foliowring technical data or 
computer software should be restricted— 

Name of Person Asserting 
Restrictions**** 

(UST) 

enter the specific reason for asserting that the 
CJovemmcnt’s rights should be restricted. 

* • •Enter asserted rights category (e.g. . 
limited rights, restricted rights, government 
purpose rights, or government purpose 
license rights from a prior contract, SBIR data 


Basis for Assertion * * Asserted Rights Categoiy’ * * * 
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rights under another contract, or specifically 
negotiated licenses). 

••••Corporation, individual, or other 
person, as appropriate. 

Date — 

Printed Name and Trade - 7 ^; 

Signature 

(End of Identification and Assertion) 

( 4 ) When requested by the contracting 
officer, the contractor shall provide sufficient 
infonnatioc to enable the contracting officer 
to evaluate the contractor’s assertions. The 
contracting officer reserves the right to add 
the contractor's assertions to the Attachment 
and validate any listed assertions, at a later 
date, in accordance with the procedures of 
the "Validation of Asserted Restrictions— 
Computer Software, and/or "Validation of 
Restrictive Markings on Technical Data” 
clauses of this contract. 

(f) Marking requirements. The contractor, 
xnd its subcontractors or suppliers, may only 
assert restrictions on the Government 's rights 
to use. modify, reproduce, release, or disclose 
technical data or computer software to be 
delivered under this contract by marking the 
deliverable date or software subject to 
restriction. Except as provided in paragraph 
(f) ( 6 ) of this clause, only the following 
markings are authorized under this contract: 
the limited rights legend at subparagraph (f) 

( 2 ) of this douse; the restricted rights legend 
at subparagraph (f)(3), the SBIR data rights 
legend a? subparagraph (0(4), or, the special 
license rights legend at subparagraph (f)(5); 
end / or a notice of cop>Tight as prescribed 
under 17 U.S.C 401 or 4G2. 

( 1 ) General marking instructions. The 
contractor, or its subcontractors or suppliers, 
shall conspicuously and legibly mark the 
epprepriale legend to all technical data and 
computer software that qualify for such 
markings The authorized legends shall be 
placed on the transmittal document or 
storage container and, for printed material, 
each page of the printed materia) containing 
technical date or computer software for 
which restrictions are asserted. When only 
portions of a page of printed material are 
subject to the asserted restrictions, such 
portions shall be identified by circling, 
underscoring, with a note, or other 
appropriate identifier. Instructions that 
interfere with or delay the operation of 
computer software in order to display a 
restrictive legend or other license statement 
81 any lime prior to or during use of the 
computer sofrware shall not be inserted in 
the softvv are, or otherwise cause such 
interference or delay, unless the contracting 
officer’s written permission to deliver such 
software has been obtained prior to delivery. 
Reproduction of technical data, computer 
so^ are, or any portions thereof subject to 
asserted restrictions shall also reproduce the 
asserted restrictions. 

( 2 ) Limited righ*^ morJb'ngs, Technical data 
not generated under this contract that pertain 
to items, components, or processes 
developed exclusively at private expense and 
delivered or otherwise furnished with 
limited rights shall be marked with the 
foDovi'ing legend: 

‘UMITED RIGHTS 

Contract No. : — 


Contractor Name 
Contractor Address 


The GovenmMnt's right to use. modify, 
reproduce, release, perform, display, or ’ 
disclose these technical data are restricted by 
paragraph fb)(2) of the clause at 252.227- 
7018. Any rapr^uction of technical data or 
portions thereof marked with this legend 
must also produce the markinp. Any person, 
other t han the Government, woo has been 
provided access to such data must promptly 
notify the above named contractor.” 

(End of Legend) 

( 3 ) Restricted n;^t 5 markings. Computer 
aoftw^are delivered or otberwiae furnished to 
the Government with restricted rights shall 
be marked with the following legend: 

"RESTRICrrED RIGHTS 

Contract No. — 

Q>ntractor Name ' 

Contractor Address 


The Government's right to use, modify, 
reproduce, release, perform, display, or 
disclose this software are restricted by 
paragraph (b)(3) of the clause at 252.227- 
7018. Any repr^uction of computer software 
or portions thereof marked with this legend 
must also produce the markings. Any person, 
other than the Government, who has been 
provided access to such data must promptly 
notify the above named contractor.” 

(End of Legend) 

( 4 ) SBIB data rights markings. Except for 
technical data or computer software in which 
the Government has acquired unlimited 
rights under subparagraph (h)( 1 ) of this 
clause, or negotiated special license rights as 
provided in subparagraph (h)(5) of this 
clause, technical data or computer software 
generated under this contract shall he marked 
with the following legend. The contractor 
shall enter the expiration date for the SBIR 
data rights period on the legend: 

-SBIR DATA RIGHTS 

Contract No. 

Contractor Name 

Address — ■ ■ ■ — 


Expiration of SBIR Data Rights 

Period — 

The Government's right to use, modify, 
reproduce, release, perform, display, or 
disclose technical data or computer software 
marked with this legend are restricted during 
the period shown as provided in paragraph 
(b)( 4 ) of the contract identified alwve. No 
restrictions apply after the expiration date 
shown above. Any reproduction of technical 
data, computer software, or portions thereof 
marked with this legend must also reproduce 
the markings.” 

(End of Legend) 

(5) Speciallicense rights markings, (i) 
Technical data or computer software in 
which the Government's rights stem from a 
specifically negotiated license shall be 
marked with the following legend: 

-Special License Rights 

The Government's rights to use, modify, 
reproduce, release, perform, display, or 
disclose this technical data or computer 


software are restricted by contract no. 

(Inaert contract number) , license no. 

. (Insert license identifier) . Any 

reproduction of technical data, computer 
software, or portions thereof marked with 
this legend must also reproduce the 
markings.” 

(End of Legend) 

(ii) For purposes of this clause, special 
licenses do not include government Purpose 
License Ri^ts acquired under a prior 
contract (see subparagraph (b)( 6 ) of this 
clause). 

( 6 ) I^existing data markings. If the terms 
of a prior contract or license permitted the 
contractor 10 restrict the government’s rights 
to use, modify, reproduce, release, perform, 
display, or disclose technical data or 
computer software, and those restrictions are 
still applicable, the contractor may mark 
such data or sofrwrara with the appropriate 
restrictive legend for which the data or 
software qualified under the prior contract or 
license. The marking procedures in 
subparagraph (f)( 1 ) of this clause shall be 
followed. 

(g) Contnetor procedures and records. 
Throughout performance of this contract, the' 
contractor, and its subcontractors or 
suppliers that will deliver technical data or 
computer software with other than unlimited 
rights, shall — 

( 1 ) Have, maintain, and follow written 
procedures sufficient to assure that restrictive 
markings are used only when authorized by 
the terms of this clause; and 

(2) Maintain records sufJicient to justif>' the 
validity of any restrictive markings on 
technical data or computer software 
delivered under this contract. 

(h) Removal of unjustified and 
nonconforming markings. (1) Unjustified 
markings. The rights and obligations of the 
parties regarding the validation of restrictive 
markings on technical data or computer 
software furnished or to be furnished under 
this contract are contained in the clauses at 
”252.227-7037, "Validation of Restrictive 
Markings on Technical Data” or 252.227- 
7019. “Validation of Asserted Restrict ior.s— 
Computer Software”, respiectively. 
Notwithstanding any provision of this 
contract concerning inspection and 
acceptance, the Government may ignore or, at 
the Contractor's expense, correct or cancel a 
marking if, in accortiance with the applicable 
procedures of those clauses, a restrictive 
marking is detenuined to be unjustified. 

(2) Nonconforming markings. A 
nonconforming xnarlticg is a marking placed 
on technical data or computer software 
delivered or otherwise furnished to the 
Government under this contract that is not in 
the format authorized by this contract. 
Correction of nonconfonning markings is not 
subject to 252.227-7019 or 252.227-7037. If 
the contracting officer notifies the contractor 
of a nonconforming marking or marking* and 
the contractor fails to remove or correct such 
markings wtithin sixty (60) days, the 
Government may ignore or, at the 
Contractor's expense, remove or correcl any 
nonconforming markings. 

(i) Relation to patents. Nothing contained 
in this clause shall imply a license to the 
Government under any patent or be 
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construed &s afiecting the scope of any 
license or other right otherwise granted to the 
Govemraent under any patent 

(j) Limitation on charges for rights in 
technical data or computer software. (1) The 
contractor shall not chaige to this contract 
any cost, including but not limited to. license 
fees, royalties, or similar charges, for ri^ts 
in technical data or computer aohware to be 
delivered under this contract when — 

(1) The Government has acquired, by any 
means, the same or greater ri^ts in the data 
or software; or. 

(ii) The data are available to the public 
without restrictions. 

(2) The limitation in paragraph (j)(l) — 

(1) Includes costs charged by a 
subcontractor or supplier, at any tier, or costs 
incurred by the contractor to acquire rights 
in subcontractor or supplier tec^icel data or 
computer software, if the subcontractor or 
supplier has been paid for such rights under 
any other Government contrect or under a 
license conveying the rights to the 
Government;' 

(ii) Does not include the reasonable costs 
of reproducing, handling, or mailing the 
documents or other media in which the 
technical data or computer software will be 
delivered. 

(k) Applicability to suLcontmctors or 
suppliers. (1) The contractor shall assure that 
the rights afforded its subcontractors and 
suppliers under 10 U.S.C, 2320. 10 U.S.C. 
2321. and the idenlificaticn, assertion, and 
deliver>’ processes required by paragraph (e) 
of this clause are recognized ard protected. 

(2) Whenever any technical data or 
computer software is to be obtained from a 
subcontractor or supplier for delivery to the 
Government under this contract, the 
contractor shall use this same clause in the 
subcontract or other contractual instrument, 
and require its subcontractors or suppliers to 
do so. without alteretion. except to identify 
the parties. No other clause shall be used to 
enlarge or diminish the Government’s, the 
contractor’s, or a higher tier subcontractor’s 
or supplier s rights in a subcontractor’s or 
supplier’s technical data or computer 
software. 

(3) Technical dcta required to be deli’vered 
by 8 subcontractor or supplier shall normally 
be delivered to the next higher-tier 
contractor, subcontractor, or supplier. 
However, when there is a requirement in the 
prime contract for technical data which may 
be submitted with other than unlimited 
rights by a subcontractor or supplier, then 
said subcontractor or supplier may fulfiU its 
requirement by submitting such technical 
data directly to the Government, rather than 
through a higher-tier contractor, 
subcontractor, or supplier. 

(4) The contractor and higher- tier 
subcontractors or suppliers shall not use 
their power to award contracts as economic 
leverage to obtain rights in technical data or 
computer software from their subcontractors 
or suppliers. 

(5) In no event shall the contractor use its 
obligation to recognize and protect 
subcontractor or supplier rights in technical 
data or computer software as an excuse for 
failing to satisfy its contractual obligation to 
ti>e Government. 


(End of clause) 

ALTERNATE I (XXX 1994) 

As prescribed in 227.404(c) or 227.504(c), 
add the following paragraph to the basic 
clause: 

(1) Publication for sale. (1) This paragraph 
applies only to ti^hnimt dais or computer 
software delivered to the Govemmeot writh 
SBIR data rights. 

(2) Upon expiration oT the SBIR data rights 
period, the Government will not exercise its 
right to publish or authorize others to publish 
en item of technical data or computer 
software IdentiEed in thia conti;^ as 

' subject to paragraph (1) of this clause if the 
contractor, prior to the expiratioD of the SBIR 
data rights period, or within two years 
following deliveiy of the data or software 
item, or within twenfy'-ibur months following 
the removal of any nationaJ security or export 
control restrictions, whichever is later, 
publishes such data or software item(s] and 
promptly notlftes the contracting ofticer of 
such publicaUon(s). Any such publication(s) 
shall include a notice identifying the number 
of this contract and the Government’s rights 
in the published data. 

(3) This limitation on the Government’s 
right to publish for sale shall continue as 
long as the technical data or computer 
softw’are are reasonably available to the 
pubhc for purchase. 

(END OF ALTERNATE I) 

22. Section 252.227—7019 is revised to 
read as follows: 

252^7-7019 Valldstion of asserted 
restrictions— computer eoftware. 

As prescribed in 227.503^(b). use the 
following clause: 

VALIDATION OF ASSERTED 
RESTRJCT10NS--COMPUTER SOFTWARE 
(XXX 1994) 

(a) Definitions. (1) As used in this clause, 
unless otherwise specifically indicated, the 
term Contractor means the contractor and its 
subcontractors or suppliers. 

(2) Other terms used in this clause are 
defined in the ’’Rights in Noncommercial 
Computer Software and Noncomroerciai 
Computer Softwrare Documentation** clause. 
252.227-7014. of this contract. 

(b) /ustification. The Contractor shall 
maintain records sufficient to justify the 
validity of any markings that assert 
restrictions on the Government’s rights to 
use. modify’, reproduce, perform, display, 
release, or disclose oomputar software 
delivered or required to be delivered under 
this contract and shall be prepared to frimish 
to the contracting officer a written 
justification for such restrictive mar kin g g 1 q 
response to a request for information under 
paragraph (d) or a challenge under paragraph 
(f) of this clause. 

(c) Direct contact with subeontraetors or 
suppliers. The Contractor agrees that the 
contracting officer may transact matters 
under this clause directly with 
subcontractors or suppliers at any tier who 
assert restrictions on the Government’s right 
jto use. modify, reproduce, release, perform, 
display, or discloM computer software. 
Neither this clause, xh>t any action taken by 


the Government under this clause, creates or 
implies privity of oootract between the 
Government ind the Contractor's 
subcontractors or suppliers. 

(d) Aa^uests for is^onnatian. (1) The 
contracting officer may request the 
Co ntrac tor to (ntjvide sufficient information 
to enable the contracting officer to evaluate 
the Contractor’s asserted restrictions. Such 
information shall be based upon the records 
required by this claim or other information 
reasonably available to the Contractor. 

(2) Based upon the information provided . 
ifthe-r 

(1) Contractor agrees that an asserted 
restriction is not valid, the contracting officer 
may— 

(A) Strike or correct the unjustified 
marking at the Contractor's expense; or. 

(B) Return the computer software to the 
Contractor for cometien at the Contractor’s 
expense. If the Contractor fails to correct or 
strike the imjustified restriction and return 
the corrected software to the contracting 
officer within sixty (50) days following 
receipt of the software the contracting officer 
may correct or strike the markings at that 
Contractor's expense. 

(ii) Contracting officer concludes that the 
asserted restriction is appropriate for this 
contract, he or she shall so notify the 
Contractor in writing. 

(3) The Contractor’s failure to provide a 
timely response to a contracting officer’s 
request for information or failure to provide 
sufficient information to enable the 
contracting officer to ev'aluate an asserted 
restriction shall constitute reasonable 
grounds for questioning the validity of an 
asserted restriction. 

(e) Government right to challenge and 
validate asserted restrictions. (1) The 
Government, when there are reasonable 
grounds to do so, has the right to review and 
challenge the validity of any restrictions 
asserted by the Contractor on the 
Government’s rights to use, modify’, 
reproduce, release, perform, display, or 
disclose computer software delivered, to be 
delivered under this contract, or otherwise 
provided to the Government in the 
performance of this contract Except for 
software that is publicly available, has been 
furnished to the Government without 
restrictions, or has been otherwise made 
available without restrictions, the 
Government may exercise this right only 
within three years after the date(s) the 
software is delivered or otherwise furnished 
to the Government, or three years following 
final payment under this contract, whichever 
is later. 

(2) The absence of a challenge to an 
asserted restriction shall not constitute 
validation under this clause. Only a 
contracting officer’s final decision or actions 
of an agency Boerd of Contract Appeals or a 
court of competent jurisdiction that sustain 
the v^dity of an asserted restriction 
constitute validation of the restriction. 

(f) Challenge procedures, (1) A challenge 
must be in writing and shall— 

(i) State the specific grounds for 
challenging the asserted restriction; 

(ii) Require the Contractor to respond 
within sixty (60) days; 
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(iii) Require the Contractor to provide 
justification for the assertion based upon 
records kept in accordance with paragraph 
(b) of this clause and such other 
docuiT>entation that are reasonably available 
to the Contractor, in sufficient detail to 
enable the contracting officer to determine 
the validity of the asserted restrictions; and, 

(iv) State that a contracting officer’s final 
decision, during the three year period 
preceding this ^allenge, or action of a court 
of competent jurisdiction or Board of 
Contract Appeals that sustained the validity 
of an identical assertion made by the 
Contractor (or a licensee) shall serve as 
justification for the asserted restriction. 

(2) The contracting officer shall extend the 
time for response if the Contractor submits a 
written request showing the need for 
additional lime to prepare a response. 

(3) The contracting officer may request 
additional supporting documentation if, in 
bis or her opinion, the Contractor’s 
explanation does not provide sufficient 
evidence to justify the validity of the asserted 
restrictions. The Contractor agrees to 
promptly respond to the contracting officer’s 
request for additicnal supporting 
documentation. 

(4) Notwithstanding cballenge by the 
contracting officer, the parties may agree on 
the disposition of an asserted restriction at 
any time prior to a contracting officer’s. final 
decision or, if the Contracior has app)ealed 
that decision, filed suit, or provided notice of 
an intent lo fiie suit, at any time prior to a 
decision by a court of competent jurisdiction 
or Board of Contract Appeals. 

(5) If the Contractor rails to respond to the 
contracting officer’s request for information 
or additional information under 
subparagraph ff)(l) of this clause, the 
contracting officer shall issue a final 
decision, in accordance w’ith the "Disputes” 
clause cf this contract, pertaining to the 
valioiry of the assened restriction. 

(6) If the- contracting officer, after reviewing 
the written explanation furnished pursuant 
to subparagraph (f)(1) of this clause, or any 
other available information pertaining to the 
validity^ of an asserted restriction, determines 
that the asserted restriction has — 

(i) Not been justified, the contracting 
officer shall issue promptly a final decision, 
in accordance with.the "Disputes” clause of 
this contract, denying the validity of the 
asserted restriction. 

(ii) Been justified, the contracting officer 
shall issue promptly a final decision, in 
accordance with the ’’Disputes” clause of this 
contract, validating the asserted restriction. 

(7) A contractor receiving challenges to the 
same asserted restrictionfs) from more than 
one contracting officer shall notify each 
contracting officer of the other challenges. 

The notice shall also state which contracting 
officer initiated the first in time unanswered 
challenge. ’The contracting officer who 
initiated the ifirst in time unanswered 
challenge, after consultation wnth the other 
contracting officers who have challenged the 
restrictions and the contractor, shall 
formulate and distribute a schedule that 
provides the contractor a reasonable 
opportunity for responding to each challenge 

Confroctor appeal — Government 
obligation. (1) The Government agrees that, 


notwithstanding a contracting offioer’s final 
decision denying the validity of an asserted 
restriction and except as provided in 
paragraph (g)(3) of this clause, it will honor 
the asserted restriction — 

(1) For a period of ninety (90) days from the 
date of the contracting offioer’s final decision 
to allow the Contractor to appeal to the 
appropriate Board of Contract Appeals or to 
file suit in an appropriate court; 

(ii) For a period of one year from the date 
of the contracting officer’s final decision if, 
within the first xiinety (90) days following the 
contracting officer’s ^al decision, the 
Contractor has provided notice of an intent 
to file suit in an appropriate court; or. 

(iii) Until final disposition by the 
appropriate Board of Contract Appeals or 
court of competent }urisdiction, if the 
Contractor has: (A) appealed to the Board of 
Contract Appeals or filed suit in an 
appropriate court vrithin ninety (90) days; or, 
(B) submitted, within ninety (90) days, a 
notice of intent to file suit In an appropriate 
court and filed suite within one year. 

(2) The Contractor agrees that the 
Government may strike, correct, or ignore the 
restrictive' markings if the Contractor fails 
to— 

(i) Appeal to a Board of Contract Appeals 
within ninety (90) days from the date of the 
contracting officer’s final decision; or, 

(ii) File suit in an appropriate court within 
ninety (90) days from such date; or, 

(iii) File suit within one year after the date 
of the contracting officer’s final decision if 
the Contractor had provided notice of intent 
to file suit within ninety (90) days following 
the date of the contracting officer’s final 
decision. 

(3) The agency bead, on a non-delegable 
basis, may determine that urgent or 
compelling circumstances do not permit 
awaiting the filing of suit in an appropriate 
court, or the rendering of a decision by a 
court of competent jurisdiction or Board of 
Contract Appeals. In that event, the agency 
bead shall notify the Contractor of the urgent 
or compelling circumstances. 
Notwithstanding subparagraph (g)(1) of this 
clause, the Contractor agrees that the agency 
may use, modify, reproduce, release, 
perform, display, or disclose computer 
software marked writh (i) government purpx>se 
legends for any purpose, and authorize others 
to do so; or, (ii) restricted or special license 
rights for government purposes only. The 
(^vemment agrees not to release or disclose 
such software unless prior to release or 
disclosure, the intended radpient is subject 
to the use end non-disclosure agreement at 
227.403-7; or, is 8 government oontractor 
receiving access to the software for 
performance of a Goveimnent contract that 
contains the clause at 252.227-7025, 
*'Limitat)on8 on the Use or Disclosure of 
Government Ftunished Information Marked 
with Restrictive Legends." The agency head’s 
determination may be made at any time after 
the date of the contracting officer’s final 
decision and shall not affikn the Contractor’s 
right to damages against the United States, or 
other relief provided by law, if its asserted 
restrictions are ultimately upheld. 

(h) Final disposition of appeal or suit. If 
the Contractor appeals or files suit and if. 


upon final disposition of the appeal or suit, 
the contracting officer’s decision is — 

(1) Sustained — : 

(1) Any restrictive marking on such 
computer software shall be struck or 
corrected at the Contractor’s expiense or 
ignored; and, 

(ii) If the asserted restriction is found not 
to be substantially justified, the Contractor 
shall be liable to tbe Government for 
payment of the cost to the Government of 
reviewing the asserted restriction and the 
fees and other expenses (as defined in 28 
U.S.C. 2412(d)(2)(A)) incurred by the 
Government in challenging the restriction, 
unless special circumstances would make 
such payment unjust. 

(2) Not sustained — 

(i) The Government shell be bound by the 
asserted restriction; and, 

(ii) If tbe challenge by the Government is 
found not to have l^n made in good faith, 
the Government shall be liable to the 
Contractor for payment of fees and other 
expenses (as defined in 28 U.S.C. 
2412(d)(2)(A) incurred by the ODUtractor in 
defending the restriction. 

(i) F/ow’doMTi. The contractor shall insert 
this clause in all contracts, purchase orders, 
and other similar instruments with its 
subcontractors or suppliers, at any tier, who 
will be furnishing computer software to the 
Government in the performance of this 
contract. The clause may not be altered other 
than to identify tbe appropriate parties. 

(End of clause) 

23. Section 252.227-7020 is revised to 
read as follows: 

( 2S2.227-7020 Rights in special works. 

As prescribed in 227.405-3, 

227.406(a) and 227.505(a), use the 
follow'ing clause: 

RIGHTS IN SPECIAL WORKS (XXX 1994) 

(a) Applicability^ Tbe clause applies to 
works first created, generated, or produced 
and required to be delivered under this 
contract. 

(b) Definitions. As used in this clause: 

(1) Computer dato base means a collection 
of data recorded in a form capable of being 
processed by a computer. Tbe term does not 
include computer software. 

(2) Computer program means a set of 
instructions, rules, or routines recorded in a 
form that is capable of causing a computer to 
perform a specific operation or series of 
operations. 

(3) Computer software means computer 
programs, source code, source code listings, 
object code listings, design details, 
algorithms, processes, flow charts, formulae 
and related material that would enable the 
software to be reproduced, recreated , or 
recompiled. Computer software does not 
include computer data bases or computer 
software documentation. 

( 4 ) Computer software documentation 
means owner’s manuals, user’s manuals, 
installation instructions, operating 
instructions, and other similar items, 
regardless of storage medium, that explain 
the capabilities of the computer software or 
provide instructions for using the software 
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(5) Unlimited rights means tlie rights to 
use, modify, reproduce, perform, display, 
release, or disclose a work in whole or in 
part, in any manner, and for any purpose 
whatsoever, and to have or authorize others 
to do to. 

(6) The term works includes computer data 
bases, computer software, or computer 
software documentation; literary', musical, 
choreographic, or dramatic compositions: 
pantomimes; pictorial, graphic, or sculptural 
compositions; motion pictures and other 
audiovisual compositions; sound recordings 
in any medium; or, items of similar nature. 

(c) License rights. (1) The Government shall 
have unlimited rights in works first 
produced, created, or generated and required 
to be delivered under this contract. 

(2) The contractor shall assign to the 
Government copyright in all works first 
produced, created, or generated and required 
to be ’delivered under this contract. The 
contractor, unless directed to the contrary by 
the contracting officer, shall place the 
following notice on such works: 

{Y'ear date of delivery’) United States 
Government, as represented by the Secretary 
of [department). All rights reserved.” 

For phonorecords, the "C” marking shall be 
replaced by a ”P”. 

(3) The contractor grants to the 
Government a royalty free, worldwide, 
nonexclusive, irrevocable license to 
reproduce, prepare derivative works from, 
distribute, perform, or display, and to have 
or authorize others to do so. the contractor’s 
cop>Tighted works not first produced created, 
or generated under this contract that have 
been incorporated into the works deliverable 
under this contract. 

(d) Third party copyrighted data. The 
contractor shall not incorporate, without the 
written approval of the contracting officer, 
any copyrighted works in the works to be 
delivered under this contract unless the 
contractor is the cop\Tighl owner or has 
obtained for the Government the license 
rights necessaiy’ to perfect a license of the 
scope identified in paragraph (c)(3) of this 
clause and, prior to delivery of such works — 

(1) Has affixed to the transmittal document 
a statement of the license rights obtained; or, 

(2) For computer software, has provided a 
statement oT the license rights obtained in a 
form acceptable to the contracting officer. 

(e) Indemnification. The contractor shall 
indemnify and save and hold harmless the 
government, against any liability, including 
costs and expenses, (1) for violation of 
proprietary rights, copyrights, or rights of 
privacy or publicity, arising out of the 
creation, delivery', use, modification, 
reproduction, release, performance, display, 
or disclosure of any works furnished under 
this contract, or (2) based upon any libelous 
or other unlawrful matter contained in such 
works. 

(f) Government furnished information. 
Para^phs (d) and (e) of this clause are not 
applicable to information furnished to the 
contractor by the Government and 
incorporated in the works delivered under 
this contract. 


(End of clause) 

252.227- 7021 [Amended] 

24. Section 252.227-7021 is amended 
by revising the introductory text to read 
“As prescribed in 227.405-2(a), use the 
following clause:”. 

252^7-7022 [Amended] 

25. Section 252.227-7022 is amended 
by^ revising the introductory text to read 
“As prescribed in 227.407-1 (a), use the 
following clause;”. 

252.227- 7023 [Amended] 

26. Section 252.227-7023 is amended 
by revising the introductory text to read 
“As prescribed in 227.407-l(b), use the 
following clause:”. 

252.227- 7024 [Amended] 

27. Section 252.227-7024 is amended 
by revising the introductory text to read 
“As prescribed in 227.407-3, use the 
following clause:”. 

28. Section 252.227-7025 is added to 
read as follows: 

2SiL227-7025 Limitations on the use or 
disclosure of Government furnished 
Information marked with restrictive legends. 

As prescribed in 227-403-6(d) or 
227.503-6(e), use the following clause: 
UMITATIONS ON THE USE OR 
DISCLOSURE OF GOVERNMENT 
FURNISHED INFORMATION MARKED 
WITH RESTRKTTTVE LEGENDS (XXX 1994) 

(a) (1) For contracts requiring the delivery 
of technical data, the terms limited rights and 
government purpose rights are defined in the 
"Rights in Technical Data — Noncommercial 
Items" clause, 252 . 227 - 7013 . 

(2) For contracts that do not require the 
delivery of technical data, the terms 
government purpose rights and restricted 
rights are defined in the "Rights in 
Noncommercial Computer Software and 
Noncommercial Computer Software 
Documentation" clause, 252 . 227 - 7014 . 

(3) For Small Business Iimovative Research 
program contracts, the terms limited rights 
and restricted rights are defined in the clause 
at 252.227—7018, "Rights in Noncommercial 
Technical Data and Computer Software- 
Small Business Innovative Research 
Programs." 

(b) Technical data or computer software 
provided to the contractor as Government 
furnished infonnation (GFI) under this 
contract may be sub)ect to restrictions on use, 
modification, reproduction, release, 
performance, display, or further disclosure. 

(1) GFI marked with Umited or restricted 
rights legends. The cxmtzector fthnll use, 
modify, reproduce, per for m, or display 
technical data received from the Government 
with limited rights legends or computer 
software recei^^ with restricted rights 
legends only in the perfonnance of this 
contract The contractor shall not without 
the express written permission of the party 
whose name appears in the legend, release or 
disclose such data of software to any person. 


( 2 ) GFI marked with Government purpose 
rights legends. The contractor shall use 
technical data or computer software received 
frt>m the Government with Ck>vemment 
purpose righte legends for Government 
purposes only. The contractor shall not, 
without the express written permission of the 
party whose name appears in the restrictive 
legend, use. modify, reproduce, release, 
perform, or display such data or software for 
any commercial purpose or disclose such 
data or software to a person other than its 
subcontractors, suppliers, or prospective 
subcontractors or suppliers, who require the 
data or software to submit offers for. or 
perform, contracts under this contract. Prior 
to disclosinfi the data or software, the 
contractor shall require the persons to whom 
disclosure will be made to complete and sign 
the non-disclosure agreement at DFARS 
227 . 403 - 7 . 

( 3 ) GFI marked with specially negotiated 
license rights legends. The contractor shall 
use. modify, reproduce, release, perform, or 
display technical data or computer software 
received from the Government with specially 
negotiated license legends only as permitted 
in the license. Such data or software may not 
be released or disclosed to other persons 
unless permitted by the license and, prior to 
release or disclosure, the intended recipient 
has completed the non-disclosure agreement 
at 227 . 403 - 7 . The contractor shall modify 
paragraph l.(c) of the disclosure agreement to 
reflect the recipient’s obligations regarding 
use, modification, reproduction, release, 
performance, display, and disclosure of the 
data or software. 

(c) Indemnification and creation of third 
party beneficiary rights. The contractor 
agrees: 

(1) To indemnify and hold harmless the 
Government, its agents, and employees from 
every claim or liability, including attorneys 
fees, court costs, and expenses, arising out of. 
or in any way related to. the misuse or 
imauthorized modification, reproduction, 
release, perfonnance, display, or disclosure 
of technical data or computer software 
received from the Government with 
restrictive legends by the contractor or any 
person to whom the contractor has released 
or disclosed such data or software. 

(2) That the party whose name appears on 
the restrictive legend, in addition to any 
other rights it may have, is a third party 
beneficiary who has the right of direct action 
against the contractor, or any person to 
whom the contractor has released or 
disclosed such data or software, for the 
unauthorized duplication, release, or 
disclosure of technical data or computer 
software subject to restrictive legends. 

(END OF CLAUSE) 

252J2^-7026 [Amended] 

29. Section 252.227-7026 is amended 
by ^e^asing the introductory text to read 
“As prescribed in 227.403-8(a), use the 
following clause:”. 

252.227-7027 [Amended] 

30. Section 252.227-7027 is amended 
by revising the introductory text to read 
“As prescribed in 227.403-8(b), use the 
following clause:”. 
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31. Section 252.227-7026 is revised to 
read as follows: 

252.227- 7028 Tech n teal data or computer 
software prevtousty det h fered lo the 
Government 

As prescribed in 227.4C3-^(e) or 
227.503-6(0, use the follcwing 
provision: 

TECHJCICAL DATA OR COftPUTER 
SOFTWARE PREVIOUSLY DELIVERED TO 
THE GOVERNMENT (XXX 1094 ) 

Tb^ oEcror shall attach to its cfler an 
identification cf all documents or others 
media incorporating technical data or 
computer sc^ware it intends to deliver tmder 
this contract with other than unlimit^ rights 
tha: are identical or substaritially sisiiiar to 
documents or other media that the offeror has 
produced for. delivered to. or Is obligated to 
deliver to the GovtrnroeDt under any contract 
or subcontract. The attachment shall 
identify — 

(a} The conUac: number unde: which the 
data or software were produced; 

[b] The n^ambe: under which, and 

the name and address cf die organization to 
whom, the data or soft are were most 
recently delivered or wiii be delivered; and 
(Ci limitations on the Government s 
rights to use cr disclose the date or softM^are, 
including, when applicable, identifeation of 
the earliest date the limitaucn.*; expire. 

(End of Provisior) 

252.227- 7029 [Romeveef] 

32. Section 252.227-7029 is reraoved 
and reserved. 

252.227- 7030 |Amer.de<f] 

33. Section 252.227-7030 is amended 
by revising the introductory text to read 
“As prescribed in 227.403-6(f)(l), use 
the following clause:”. 

252.227- 7031 [Removed end Reserved] 

34. Section 252.227-7031 is removed 
and reserved. 

252.227- 7032 [Removed and Reserved] 

35. Section 252.227-7032 is ronoved 
and reserved. 

252.227- 7033 [Amended] 

36. Section 252.227-7033 is amended 
by revising the introductory text to read 
“As pje-cribed in 227.407(c), use the 

folio. ving clause:”. 

252.227- 7036 [Amended] 

37. Section 252.227-7036 is amended 
by re\dsing the introductory text to read 
“As prescribed in 227.403-6(f)(2), use 
the following clause;”. 

252.227- 7037 [Amended] 

38. Section 252.227-7037 is amended 
by revising the introductory text to read 
“As prescribed in 227.403)6(0(3}, use 
the following clause:”. 

IFR Doc 94-14321 Filed 6-17-94; 9*45 am] 
BfLLB«G 000€ 3S1M1-M 


DEPARTMENT OF THE INTERIOR 

Fish and WiNfiUe Service 

SOCFRPartlT 

Notice of Availability of Draft 
Modifications to ttie Recovery Action 
Plan for the Recovery Implementation 
Program for the Endangmd Ftsh 
Species in the Upper Colorado River 
Basin 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Notice of document availability. 


SUMMARY: Tlic U.S. Fish and Wildlife 
Service (Service) annoimces the 
availability for public review of draft 
modifications to the Recovery 
Implementation Program Recovery 
Action Plan (RIPRAP) dated October 15, 

1993. The RIPRAP identifies specific 
actions and timefismes currently 
believed to be necessary to recover the 
endangered fish in the most expeditious 
maimer possible in the Upper Q)lorado 
River Basin (Upper Basin). The Upper 
Basin is defined as the (Colorado Wver 
drainage upstream of Lake Powell, with 
the exception of the San Juan River 
drainage. The RIPRAP will serve as a 
measure of accomplishment so the 
Recovery Program can continue to serve 
as the reasonable and prudent 
alternative to avoid the likelihood of 
jeopardy to the continued existence of 
the endangered fish for projects 
undergoing section 7 consultatioDS. 
Critical habitat for the endangered fish 
was formally designated on April 20, 

1994. The Recovery Program is also 
intended to serve as the reasonable and 
prudent alternative to avoid the likely 
destruction or adverse modification of 
critical habitat. Therefore, modifications 
to the RIPRAP are being proposed so the 
Recovezy Program can serve as the 
reascmable and prudent alternative to 
avoid adverse modification to critical 
habitat as well as to avoid the likelihood 
of jeopardy resulting fi*om depletion 
impacts of new projects and ^ existing 
or past impacts related to historic water 
projects with the exception of the 
discharge by historic projects of 
pollutants such as trace elamerits, heavy 
metals, and pesticides. The |voposed 
modifications were develop^ FWS 
in coordination with the Ri^veiy 
Program's Management Committee. The 
Service solicits review and comment 
from the public on the draft changes to 
the RIPRAP. 

OATES: Comments on the revised 
RIPRAP most be received cm or before 
August 4. 1994. 


ADDRESSES: Persons wishing to review 
the draft RPRAP modifications may 
obtain copies by contacting the 
Assistant Regicmal Director — Ecological 
Services U.S. Fish and Wildlife Service, 
P.O. Box 25486, Denver Federal vJenter, 
Denver, Colorado 80225; FAX (303) 
236-0027. Written emnunents ^ould be 
sent to the address given above. 
Comments received are available upon 
request for public inspection, by 
appointment, during normal business 
hours at the above address. 

FOR FURTHER INFORMATION COKUCT: Mr. 
Robert Jacobsen (see above address), 
telephone (303) 236-8189. 

SUPPLEMENTARY WFORMA.TION: 
Background 

Four native fish species that inhabit 
the Colorado River Basin are federally 
listed as endangered: the Colorado 
sqawfisb [Ptychoebeilus lucius), 
humpback chub (Gi/o cypbc), bon 5 tail 
(Gila eJegans], and razorback sucker 
(Xyroueben texanus). Each of these four 
species was once abundant in the Upper 
Basin; however, they have declined in 
numbers and are now threatened with 
extinction from their natural habitat. 
Factors accounting for the current ^atus 
of these species include direct loss of 
habitat, changes in water flow and 
temperature regimes, blockage of 
migration routes, and interactions with 
introduced (normative) fish species. The 
Fish and Wildlife Sendee (Service) has 
maintained since 1978 that a jeopardy 
situation exists in the upper Colorado 
River basin and that actions must be 
taken to reverse the decline of 
endangered fish populations and 
habitat. The Service has described this 
conclusdon through section 7 of the 
Endangered Species Act (Act) in over 
224 biological opinions on project 
impacts on the endangered fish in the 
Upper Basin. 

Id 1988, the Governors of Colorado, 
Utah, and Wyoming, the Secretary of the 
Interior, and the Administrator of the 
Western Area Power Administration 
entered into a cooperative agreement to 
implement the Recovery 
Implementation Program for 
Endangered Fish Sp^es in the Upper 
Colorado River Basin (Recovery 
Program). The purpose of the Recovery 
Program is to recover the four 
enduigered fish in the Upper Colorado 
River Basin while providing for future 
water development to proceed in 
compliance with the Endangered 
Species Act. Interstate CcMnpects, and 
State law. Participants in the Recovery 
Program include the Service, the Bureau 
of Reclamation, the States of Utah, 
Wyoming, and Colorado, the Western 
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Lakeland to the Tampa-St. Petersbuig- 
Clearwater^ Florida television market. 

Initial Regulatory Flexibility Analysis 

4. The Commission certifies that the 
Regulatory Flexibility Act of 1980 does 
not apply to this rulemaking proceeding 
because if the proposed rule amendment 
is promulgated* there will not be a 
signihcant economic impact on a 
substantial number of small business 
entities, as defined by § 601 (3) of the 
Regulatory^ Flexibility Act. A few cable 
television system operators will be 
affected by the proposed rule 
amendment The Secretary shall send a 
copy of this Notice of Proposed Rule 
Making, including the certification, to 
the Chief Counsel for Advocacy of the 
Small Business Administration in 
accordance with paragraph 603(a) of the 
Regulatory Flexibility Act. Pub. L. No. 
96-354. 94 Stat 1164, 5 U.S.C. §601 et 
seq. (1981). 

Ex Parte 

5. This is a non-restricted notice and 
comment rule making proceeding. Ex 
porte presentations are permitted, 
provided they are disclosed as pro\ided 
in the Commission’s Rules. See 
generaUv^y CFR §§ 1.1202, 1.1203 and 
1.1206(a). 

Comment Dates 

6. Pursuant to applicable procedures 
set forth in §§ 1.415 and of the 
Commission's Rules, interested parties 


may file ccmiments on or before 
Se^ember 14, 1994, and reply 
comments on or before October 14, 

1994. All relevant and timely comments 
will be considered before final action is 
taken in this proceeding. To file 
formally in this proceeding, participants 
must fite an original and four copies of 
all comments, reply comments, and 
supporting comments. If participants 
u'ant each Commissioner to receive a 
personal copy of their comments, an 
original plus nine copies must be filed. 
Comments and reply comments should 
be sent to the Office of the Secretary, 
Federal Cominunications Commission, 
Washington, D.C 20554. Comments and 
reply comments will be available for 
public inspection during regular 
business hours in the FCC Reference 
Center (Room 239) of the Federal 
Communications Commission, 1919 M 
Street, NW.. Washington. D;C. 20554. 

7. Accordingly, this action is taken by 
the Chief, Cable Services Bureau, 
pursuant to authority delegated by 
§ 0.321 of the Commission’s Rules. 

List of Subjects in 47 CFR Part 76 

Cable television. 

Federal Communications Commission. 
William H. Johnson, 

Acting Chief. Cable Services Bureau. 

[FR Doc. 94-20656 Filed 6-24-94; 8:45 am] 
BILUNG CODE 6712-01-F 


DEPARTMENT OP DEFENSE 

48 CFR Parts 211, 227, and 252 

Defense Federal Acquisition 
Regulation Supplement; Rights In 
Technical Data 

AGENCY: Department of Defense. 

ACTION: Proposed rule; extension of 
comment period. 

SUMMARY: This document extends the 
public comment period for the proposed 
rule on Rights in Technical Data that the 
Department of Defense had published 
on June 20. 1994 (59 FR 31584). 

DATES: Comments on the proposed rule 
should be submitted in writing to the 
address shoxvn below on or before 
September 9, 1994, to be considered in 
the formulation of a final rule. 
ADDRESSES: Interested parties should 
submit written comments to: Deputy 
Director, Major Policy Initiatives. 
PDUSD (A&T) DP; ATTN: Ms. Angelina 
Moy; 1211 S. Fern Street, Room C-109, 
Arlington, VA 22202-2808. Please cite 
DAR Care 91-312 in all correspondence 
related to this proposed rule. 

FOR FURTHER iMFORMATION CONTACT: Ms. 
Angelina Moy, telephone (703) 604- 
5386. 

Claudia L. Naugle, 

Deputy Director, Defense Acquisiiion 
Regulations Council 

IFR Doc. 94-20969 Filed 8-24-94; 8:45 am] 
8U.UNG CODE 500Q-04 M 
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the assessments. Reclamation will take 
all necessary actions to prevent the 
delivery of irrigation water to ineligible 
land. - « . - 

The Department of the Interior has 
determined that the proposed rule does 
not constitute a significant regulatory'' 
action under Executive Order 12866 
because it will not: (1) have an annual 
effect on the economy of $100 million 
or more or adversely affect in a material 
way the economy, a sector of the 
economy, producti\dty. competition, 
jobs, the envirofament. public health or 
safety, or State, local or tribal 
governments or communities; (2) create 
a serious inconsistency or otherwise 
interfere with an action taken or 
planned by another agency; (3) 
materially alter the budgetary impact of 
entitlements, grants, user fees, or loan 
programs or the rights and obligations of 
recipients thereof; or (4) raise novel 
legal or policy issues arising out of legal 
mandates, the President’s priorities, or 
the principles set forth in the executive 
order. 

National Environmental Policy Act 

Neither an environmental assessment 
nor an environmental impact statement 
is required for this rulemaking because, 
pursuant to 40 CFR 1508.4 and 
Departmental Manual part 516 DM 6. 
Appendix 9, § 9.4. A.l, this action is 
categorically excluded from the 
provisions of the National 
Environmental Policy Act. 

Paperwork Reduction Act 

The information collection 
requirements contained in this rule have 
been approved by the Office of 
Management and Budget as is required 
by 44 U.S.C. 3501 et seq. and assigned 
clearance numbers 1006-0005 and 
1006-0006. 

Small Entity Flexibility Analysis 

The proposed rule will not have a 
significant economic effect on a 
substantial number of small entities. 

Civil Justice Reform 

The Department of the Interior has 
certified to the Office of Management 
and Budget that this proposed rule 
meets the applicable standards provided 
in sections 2(a) and 2(b)(2) of Executive 
Order 12778. 

Authorship 

This proposed rule was prepared by 
staff in the Reclamation Law 
Administration Branch, D-5640, Bureau 
of Reclamation, Denver, Colorado. 


List of Sub|ectB in 43 CFR Part 426 

Administrative practice and 
procedure, Irrigation, Reclamation, 
Reportmg and recordkeeping 
requirements. 

For the reasons stated in the 
preamble, it is proposed to amend 43 
CFR Part 426 as follows: 

Dated: May 16. 1994. 

Elizabeth Ann Rieke, 

Assistant Secretary— ‘Water and Science. 

PART 428-RULES AND 
REGULATIONS FOR PROJECTS 
GOVERNED BY FEDERAL 
RECLAMATION LAW 

1. The authority citation for Part 426 
is revised to read as follows: 

Authority: 43 U.S.C. 371-383; 43 U.S.C. 
390aa-390z2-l; 31 U.S.C. 9701. 

2. Section 426,24 is redesignated as 
§ 426.25, and new section 426.24 is 
added to read as follows: 

§ 426.24 Assessments of administrative 
costs. 

(a) Forms submittal. A district will be 
assessed for the administrative costs 
described in paragraph (e) of this 
section when irrigation water has been 
delivered to landholders that did not 
submit certification or reporting forms 
prior to the receipt of irrigation water in 
accordance with § 426.10(e). The 
assessment will be applied on a yearly 
basis in each district for each direct and 
indirect landholder that received 
irrigation water but failed to comply 
with § 426.10(e). 

(b) Forms corrections. Where 
corrections are needed on certification 
or reporting forms, the requirements of 
§ 426.10(a) will be deemed to have been 
met so long as the district provides 
corrected forms to the Bureau of 
Reclamation within 45 days of the date 
of the Bureau’s written request for 
corrections. A district will be assessed 
for the administrative costs described in 
paragraph (e) of this section when 
correct^ forms are not provided within 
this 45-day time period. The assessment 
will be applied on a yearly basis in each 
district for each direct and indirect 
landholder for whom corrected forms 
are not provided within the applicable 
45-da^ time period. 

(c) Parties responsible for paying 
assessments* Dikricts shall 
responsible for payment of the 
assessments described in paragraphs (a) 
and (b) of this section. 

(d) Disposition of assessments. The 
administrative costs assessed and 
collected pursuant to paragraphs (a) and 
(b) of this section will be deposited to 


the general fund of the United States 
Treasury as miscellaneous receipts. 

(e) Assessment for administrative 
costs. The assessment for administiative 
costs shall initially be set at $260. This 
is based on an average of the direct and 
indirect costs the Bureau of Reclamation 
incurs performing activities to obtain 
certification or reporting forms from 
landholders that failed to submit such 
forms prior to receipt of irrigation water 
and form corrections that are not 
submitted by the designated due date 
This initial $260 assessment for 
administrative costs will be reviewed at 
least once every 5 years and adjusted, if 
needed, to reflect new cost data based 
upon the Bureau’s costs for 
communicating with districr 
representatives and landholders to 
obtain missing or corrected forms; 
assisting landholders in completing 
certification or reporting forms for the 
period of time they were not in 
compliance with the form requirements*, 
performing onsite visits to determine if 
irrigation water deliveries have been 
terminated to landholders that failed to 
submit the reqtiired forms; and 
performing other activities necessajy* to 
address form violations. Notice of the 
revised assessment for administrative 
costs will be published in the Federal 
Register in D^ember of the year the 
data are reviewed. 

(FR Doc. 94-15509 Filed 6-27-94: 8:45 am) 

BILLING CODE 4310-94-P 


DEPARTMENT OF DEFENSE 

48 CFR part 211, 227, and 252 

Federal Acquisition Regulation 
Supplement; Rights in Technical Data 

AGENCY: Department of Defense (DoD). 
ACTION: Correction of proposed rule 
with request for comments. 

SUMMARY: This action is to correct the 
address for submission of written 
comments for the proposed rule on 
Rights in Technic^ Data, which was 
published in the Federal Register on 
June 20, 1994 (59 FR 31584). 

FOR FURTHER INFORMATION CONTACT: 

Ms. Angelena Moy, telephone (703) 
604-5385/6. 

Qaudia L. Naugle, 

Deputy Director, Defense Acquisition 
Regulation Council. 

Accordingly, the Department of 
Defense is correcting the proposed rule 
on Rights in Technical Data as follow's: 
On page 31584, column 3, the first 
sentence of the paragraph entitled 
ADDRESSES: is corrected to read: 
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Fecferal tJupalter / Vd. 59, Na 123 / Tuesday, |npe 28, 1994 / Proposed Rules 


'^Interested parties should sutmit 
written mmmentR to: D^uty Director 
Major Polic>' Initiatives, 1211 S. Fem 
St , Room C-109, Arlington, VA 22202- 
2S0a, ATTN; Ms. Angd^ Moy, 

OUSDA (A&T)/DDP." 

IFR Doc. 04-1 5647 Piled 6 - 27 - 94 , a 45 am) 
BIUM OOOOtfO-aMtt 

KATIOKAL AERONAUTICS AMO 
SPACE AOMNtSTRATION 

46 CFR Parts 1831 and 1832 

Revision to NASA FAR Supp&eroent 
Coverage on Precontract Costs 

AGENCY: Office of Procuremenl, 
Procurement Policy* Division, National 
Aeronautics and Space Administration 
(NASA), 

ACnOff: Notice of proposed ralemaking. 

SUMMA;^y: This rule proposes to amend 
the regulations pertaining to precmitract 
costs to specify the content of letters to 
contractors w^ch authorize the 
incurrence of precOTtrad costs, rndke 
clear the circumstances when 
precontract costs would be appropriate, 
and clarify that precontract costs «e not 
allowable unless the clause 'TrecoBtract 
Costa" is included in the contract. In 
addition, the proposed rule revises the 
prescription for the clause to allow its 
use in other than cost-reiiz^ursement 
contracts. Also, the rule proposes to 
change the title of that clause from 
"Date of Incurrence of Costs" to 
"Precontract Costs" to more accurately 
reflect its purpose. 

DATES: Comments must be received on 
or before August 29, 1994. 

ADDRESSES: Submit comments to Mr. 
Joseph Le Cren, Contract Pricing and 
Finaxu:e Divisicm (Code HCh Office ol 
Procurement, NASA Headquarters, 
VVashington, DC 20546. 

FOR FURTHER IHFORMATIOR CONTACT; 

Mr. loseph Le Cren, (202) 358-41444. 

SUPPLEMENTARY INFORMATIOM: 
Background 

Although NASA has used 
authorization letters for precontract 
costs for many years, tfam has been 
little standardizatkm hi the contents of 
the letters. In addition, the cmrenf 
NASA FAR Supplement coverage at 
1831.205-32 6o^ not make it dear 
when the use of precontact costs would 
be appropriate, or that the danse at 
1852^1-70 is required lo be in the 
contract in order te precontract oorts to 
be allowal^. In addition, the danse 
prescription incorrectly states thm the 
clause only shodd go in cosl- 


reimbni sea ig a t contracts. The danse 
would also be applicthle to fixed-price 
incentive or rsdeterminable contracts 
and la tenmnated firm-fixed price 
contracts, as tbe cost principles at (FAR) 
48 CFR Subpart 31.2 would be 
applicable. Hm proposed rule specifies 
the inlonnation to be included in 
precontract cost euthorizatiofi letters to 
contractors, identifies wbesi the use ot 
precontract costs would be apprqfuiate, 
as well as raquiies the clause at 
1852.231-70 b8 used for precontract 
costs to allowdile. The pit^oeed rule 
also retities the danse at 1852231-70 
from the "Date of Incnzrence of Costs" 
to "Precontract Costs" to marc 
accurately reflect the purpose of the 
clause. 

Impact 

NASA certifies that this regulation 
will not have a significani economic 
impact on a subsUmtial number of small 
entities under Regulatmy Flexibility Act 
(5 U.S.C. 601 et seq.). This nde does not 
impose any reporting or record keeping 
requirements subject to the Papenmrk 
reducticm Act. 

List ef Subjects in 48 CFR Parts 1831 
and 1852 

Government {mcurement. 
ToaiLuedbbe, 

D^mtyAssockxieAitmmistnaorfoF 

Procuremtnt. 

Accordingly, 48 CFR Parts 1831 and 
1852 are proposed to be amended as 
follows: 

1. The authority dtation for 48 CFR 
Parts 1831 and 1852 continues to read 
as follows: 

Authority; 42 U.S.C 2473(cjtl). 

PART 1831— CONTRACT COST 
PRINCm.ES AND PROCEDURES 

2 Section 1831.205-32 is revised to 
read as follows: 

1831^05-32 Pfecontrad costa. 

(a) The authorizdicn of precontract 
cxKts is not ercouraged and shall be 
panted aaiy vdten there will be a ede 
saoacB synod or a single othsor has 
been selected for negdiaitiQns as the 
result of a ooo^Mtittve proanemait, the 
crteria al P^A^ 48 CFR 31.2^-32 are 
met, and a written request end 
Justification has been nArtaitlad to «id 
approved by the psoci n em ent officer. 
Ihe justificetioB didl (1) substantiate 
the neceadty for ^ ooatndof Id 
proceed pri<» to ctmtxacl emrd, (2) 
specify tM start dole d such oootracUv 
efiorl, (3) kkatify ffie total esthn e ied 
time of tlw advanced eliart, ad (4) 
spedfy ffie cost hmitstka 


(b) Audmizatkm to the contractor to 
incur precotract costs sbaB be in 
writing and shall f1) specify the start 
date of incurrence of such costs, (2) 
specify a limilatkm on the total amount 
of psecontract costs which may be 
incunred, (3) state that the costs are 
allowaUe only to the extent they would 
have been if incurred afier the contract 
bad been entered into, and (4) slate that 
the Government is under no obligation 
to reimburse the contractor for any costs 
unless a cxmtract is awarded. 

(c) Precontract costs shall not be 
allowable unless the clause at 1852.231- 
70, Precontract Costs, is included in the 
contract. 

3. Section 1831.205-70 is revised to 
read as follows: 

1831.205-70 Coiigaci clause. 

The contracting officer ^all insert the 
dame at 1852.231-70, Precontract 
Costs, in contracts for which specific 
coverage of precontract costs is 
audrorized under 1831.205-32, 

4. Section 1852.231-70 is revised to 
read as follows: 

1852.231^ Precon t ract costs. 

As prescribed in 1831.205-70, insert 
the following clause: 

PMcentract Cests 
(XXX 19XX) 

The contractor shall be enUUed to 
reimbursement for costs incurred on or after 

in an amount not to exa»d 

S - that, if tectnred after this contrad 
had been entered into, would have been 
reimbursable under this contract. 

(End of clause) 

IFR Doc. 94-15606 FiM 6-27-94; 8:45 am) 
■LUNG eboC 7St9VMi 


DEPARTMecr OF TRANSPORTATIOM 

National Highway Traffic Safety 
Administration 

49 CFR Part 575 
pocket Na 91-88; Nofice oq 
BIN 2t27-AC84 

Consumer Information Regulations; 

Federrt ItoAor VeMde Sal^ 
Staridards; Rollover Prevenfion 

AGENCY: Nadonal Highway Traffic 
Safety Administration (NHTSAh DOT. 
ACTION: Notice of proposed ndemddxrg 
(Consumer Information Regulation); 
Termination of rulemaking (Federal 
Motor Vehicle Safety Standard). 

SUMMARV: As pvt of ite coBoprebeDsive 
efiorts to address the ymUera of b|^ 
vehicle roRover, this a g e n cy is 



Listing of Public Commentors 


1 . AERO Gear Incorporated 

2 . American Bar Association 

3 . American Gear Manufacturers Association 

4. Associated Aerospace Activities Incorporated 

5. Bell Helicopter TEXTRON 

6. British Defence Staff Washington 

7. Business Software Alliance 

8. COGR (Council on Governmental Relations) 

9 . Columbia Gear Corporation 

10. DERCO Industries, Incorporated 

11. DOW Corning 

12 . Dube ' , Barry 

13. Electro-Methods, Incorporated 

14 . FMS Corporation 

15 . Grey Associates 

16. HUGHES 

17. IDCC (Integrated Dual-use Commercial Companies) 

18. Independent Defense Contractor Association 

19. Jo-Bar Manufacturing Corporation 

20. Kaye, Scholer, Fierman, Hays & Handler 

21. M/A COM, Incorporated 

22 . Management Consulting 

23 . Motorola 


24. Multi-Industry Associations 

25. Oja, Richard W. 

26. Overton Gear and Tool Corporation 

27. Pacific Sky Supply Incorporated 

28. Precision Gear Incorporated 

29. Process Gear 

30. Proprietary Industries Association 

31. Reliance Gear Corporation 

32. Saxon Corporation 

33. Seidman & Associates, P.C. 

34. Shipbuilders Council of America 

35. Sidley & Austin 

36. Software Publishers Association 

37. SPECO Corporation 

38. SRI International 

39. UNC (The Aviation Company) 


Total nximber of Public Commentors - 39 


AERO GEAR INC. 

1050 Day Hill Road, Windsor, Connecticut 06095 Tel. (203) 688-0888 


August 1, 1994 
Mr. Robert Donatuti 

Deputy Director for Major Policy Initiatives 
1200 S. Fern St. 

Arlington, VA 22202-2808 

Attn; Ms. Angelena Moy, OUSD (A&T)/DDP 

Subject: DAR case 91-312 

Dear Mr. Donatuti; 

I am writing to you to respond to your request for comments on the 
proposed changes in regulations governing rights in technical data. 
We do not develop data, but for the past six years have utilized 
technical data provided by the government to produce quality spare 
parts for the government at competitive prices. 

We at Aero Gear are concerned that these changes will negatively 
affect our business opportunities. As a small business, we are 
also concerned that this rule is being promulgated for the benefit 
of large prime contractors at the expense of small business 
competitors for the aftermarket. We are bringing this matter to 
the attention of our elected representatives, in hope that Congress 
will fully review the impact of this change on competition and, 
ultimately, on American taxpayers. 

We are particularly concerned about the following: 

Changes in language making any data developed in the 
performance of a government contract proprietary, thereby 
resulting in less data available. We don’t believe that data 
resulting from development of a defense end product should be 
the property of the OEM. 

Data charged to an indirect pool will become proprietary to 
the OEM. We fully understand the argument that CAS will not 
allow misuse of this flexibility, but still believe that the 
OEM’s will find this to offer a loophole. (This is 
demonstrated by the fact that OEM members of the 807 panel 
fought hard to achieve this concession. ) 

We are aware of contentions that these changes will apply only 
to future developments. We are afraid, however, that these 
changes may be applied to system upgrades, contract 
enhancements, etc., and seriously affect the spare parts 
market . 



The more data there is available, the more competition. The more 
competition, the greater the savings to the taxpayer. We, as 
taxpayers, have a right to the savings produced through the 
competition as well as a right to data developed - according to any 
formula - with any of our tax dollars. Approximately 10% of our 
sales volume relies upon available technical data. Though this is 
a small part of our business, it is important that we maintain or 
expand it. 

To summarize, we believe that this proposal will unnecessarily harm 
the ability of qualified small businesses to provide spare parts at 
a cost savings to the taxpayer. By affecting thousands of 
component manufacturers across the country, it will further erode 
the second tier suppliers which form an essential segment of our 
defense industrial base. Finally, it will result in American jobs 
being sent offshore and higher costs that Secretary Perry is hoping 
t-o avoid.- 



Roger Burdick 
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August 18, 1994 


Deputy Director 

Major Policy Initiatives 

ATTN: Ms. Angelena Moy, OUSD (A&T)/DDP 

1200 South Fern Street 

Arlington, Virginia 22202-2808 

Re: DAR Case 91-312, Defense Federal Acquisition 

Regulation Supplement, Rights in Technical 
Data, 59 Federal Register 31, 584 (June 20, 
1994) ^ 

Dear Ms. Moy: 

This letter is written on behalf of the Section 
of Public Contract Law of the American Bar Association 
pursuant to special authority extended by the 
Association's Board of Governors for comments by the 
Section on acquisition regulations. The Section consists 
of attorneys and associated professionals in private 
practice, industry and government service. The Section's 
governing Council and substantive committees contain a 
balance of members representing these three segments, to 
ensure that all points of view are considered. In this 
manner, the Section seeks to improve the process of public 
contracting for needed supplies, services and public 
works. The views expressed are those of the Section and 
have not been considered or adopted by the Association's 
Board of Governors or its House of Delegates and 
therefore, should not be construed as representing the 
policy of the American Bar Association. 

On June 20, 1994, the Department of Defense 
("DOD") issued a proposed rule and request for comments to 
revise policies and guidance contained in DFARS 227.4 
(Rights in Data and Copyrights) , the corresponding clause 
in DFARS 252.227-7013, "Rights in Technical Data and 
Computer Software”, and related sections and clauses. The 
proposed rule reflects recommendations of the Government- 
Industry Technical Data Advisory Committee made pursuant 
to Section 807 of the Fiscal Year 1992/1993 National 
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Defense Authorization Act. Section 807 required the 
Committee to make recommendations for final regulations to 
implement 10 U.S.C. § 2320, "Rights in Technical Data". 

The Section’s comments on several of the 
significant changes made in the proposed rule are set 
forth below. (References to the "Superseded regulation" 
refer to the existing technical data regulations contained 
in DEARS Subpart 227.4 and Part 252 that would be replaced 
by the proposed rule) . 

1. Elimination of "required for performance" 

criteria. 


The proposed regulation addresses our earlier 
concerns and the Section supports the revision. 

The proposed clause set forth at DEARS 

252.227- 7013, "Rights in Technical Data — Noncommercial 
Items (XXX 1994)", eliminates the "required for 
performance" criteria previously contained in DEARS 

252.227- 7013 "Rights in Technical Data and Computer 
Software (OCT. 1988)" subparagraphs (a) (11), (a) (12) and 
(a) (16). The "required for performance" criteria 
permitted DOD to obtain unlimited rights in technical data 
for items, components or processes developed at private 
expense, if development was "required for the performance 
of a government contract or subcontract." See DEARS 

252.227-7013 "Rights in Technical Data and Computer 
Software (OCT. 1988)", subparagraphs (a)(ll) and (b) ( 1) ( i ) . 

In earlier comments on the superseded technical 
data regulations, the Section noted that the "required for 
performance" standard overemphasized whether development 
was or was not required under a government contract. 

While ignoring the parties' respective level of funding 
and other factors, including prior contractor commitment 
or expertise in the development effort. The 
now-superseded language potentially impaired rights of 
contractors who developed such items concurrently at 
private expense. As noted in those earlier comments, the 
superseded regulation established a fairly arbitrary 
standard that was not capable of being flexibly and 
practicably applied. 

2. Retention of "source of funds" basis for 

allocation of rights. 

The provisions of the proposed rule contained in 
DEARS 227.403-4(b) and 252.227-7013, "Rights in Technical 
Data — Noncommercial Items (XXX 1994)" subparagraphs (a)(7) 
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through (9), retain the "source of funds" criteria that 
required determination of the source of funding used to develop 
the items, component or process, and then uses that source of 
funds criteria as the basis for allocating rights between the 
government and the contractor. 

In recommending this change, the Advisory Committee 
correctly noted that 10 U.S.C. § 2320 generally provides for 
the allocation of technical data rights based upon the source 
of the funds used to develop an item, component or process. 

The Section concurs that, to the extent that 10 U.S.C. § 2320 
controls a particular contract, the "source of funds" basis is 
an equitable method to allocate rights to the Government and 
developers of technical data and/or computer software. 

3. The definition of "developed". 

The proposed rule set forth in DFARS 252.227-7013, 
"Rights in Technical Data-Noncommercial Items (XXX 1994)" 
subparagraph (a)(6), retains the essence of the preexisting 
definition of the term "developed" that the superseded 
regulations contained. See DFARS 252.227-7013 "Rights in 
Technical Data and Computer Software (OCT. 1988)" subparagraph 
(a) (10). The superseded regulations used two concepts to 
define "developed"; existence and workability, and the proposed 
regulation retains these concepts. 

Under the proposed regulation, technical data exists 
if an item has been constructed or a process has been 
practiced. Workability requires sufficient analysis or testing 
to show that a process or item has a high likelihood of 
operating as intended. The Section comments that continuation 
of the "existence" and "workability" tests in the proposed 
clause is unduly stringent as a definitive test of "developed" 
in the context of technical data. Under modern "real world" 
conditions, an item or process reasonably can be considered 
developed even where such item or process has not been 
constructed or practiced. Development of aircraft using 
computer simulation and design is an example. 

The Section recommends deleting the requirement that 
the item or process "exist," or at a minimum, adding language 
to the requirement that recognizes that computer simulation or 
modeling can substitute for a physical demonstration of 
"existence." An analogy would be the concept of "reduction to 
practice" in the patent area. 

4. Clarification of "developed at private expense". 

DFARS 252.227-7013, "Rights in Technical 
Data — Noncommercial Items (XXX 1994)" subparagraph (a)(7), as 
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set forth in the proposed rule, provides clarification that 
items, components or processes developed with costs charged to 
indirect cost pools or with non-Gove rnment funds will be 
considered as developed at private expense. 

The new rule makes explicitly clear that 
development accomplished with costs charged to indirect cost 
pools or costs not allocated to a government contract, or any 
combination thereof, shall be considered development at private 
expense. The Section considers that the proposed revision is 
consistent with the requirement of 10 U.S.C. § 2320 that 
implementing regulations define the treatment of items, 
components or processes developed utilizing funding from 
indirect costs pools. The Section further comments that the 
proposed revision provides equitable protection to data 
developer's internal background systems and engineering systems. 

The Section supports adoption of the provision as 

proposed. 


5. Creation of fixed "Government Purpose Rights". 

DFARS 252.227-7013, "Rights in Technical 
Data — Noncommercial Items (XXX 1994)" subparagraph (b)(2), as 
contained in the proposed rule, establishes fixed Government 
Purpose Rights in technical data ("GPR"), where such data are 
developed with mixed Government and private funding. Under 
GPR, the Government obtains a five year (or other negotiated) 
license to use the data for government purposes, including 
competition, but which provides protection to the developer's 
exclusive right to commercialize the data during the period of 
the GPR license. At the end of the fixed five year or other 
negotiated period, the Government receives unlimited rights. 

The superseded technical data rights regulation 
provided the Government with unlimited rights in technical data 
developed with mixed private and governmental funding unless 
the developer requested the exclusive right to commercialize 
and a mutually acceptable license could be negotiated. The 
superseded regulations did not permit such license negotiations 
where the Government anticipated that the data would be needed 
for reprocurement. 

The proposed regulation grants the Government a 
license to use the data for governmental purposes (including 
competition), but simultaneously protects a developer's 
exclusive right to commercialize the data for five years from 
the date of the contract, or other negotiated period. 
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The Section considers that the proposed revision is an 
improvement to the previously existing regulation, but observes 
that automatic translation into unlimited rights for the 
Government upon expiration of the fixed period (thereby making 
the formerly GPR data available on a worldwide basis) may be 
overbroad. The Section recommends that the minimum fixed 
period be enlarged (beyond five years) or that the five year 
period spring from the date of final payment rather than the 
award date of the contract or subcontract. Development 
contracts may span several years, and the data developed under 
such mixed funding contracts may not be "developed" as defined 
in the regulations until near the end of contract performance. 
Under such circumstances, the date of final payment would be a 
more equitable basis from which to initiate Government Purpose 
Rights. It would minimize the need to negotiate a separate 
period . 

Alternatively, the GPR period should be made 
indefinite to encourage domestic commercialization and to 
provide support for U.S. Industry. To further support U.S. 
Industry the definition at DFARS 52 . 227-7013 (a) ( 11) should 
exclude disclosure of GPR data outside the United States except 
for evaluation and informational purposes only. 

6. Separate coverage for computer software. 

The Section recommends adoption of the framework as 

proposed. 


DFARS Subpart 227.5 "Rights in Computer Software and 
Computer Software Documentation", as added in the proposed 
regulation, creates new separate coverage for computer 
software. A new clause, DFARS 252.227-7014, "Rights in 
Noncommercial Computer Software and Noncommercial Computer 
Software Documentation (XXX 1994)", is also added. 

Although the proposed separate treatment for computer 
software costs adds additional clauses and regulatory coverage 
to the DFARS, the Section concurs with the Advisory Committee's 
rationale that separate regulatory treatment for computer 
software provides greater flexibility to deal with future 
statutory or technological developments. The Section believes 
that a separate clause and regulation for computer software is 
practical and beneficial. 

7. Private expense determinations. 

Proposed DFARS 227.403-4(b) and 252.227-7013, "Rights 
in Technical Data-Noncommercial Items (XXX 1994)" subparagraph 
(a)(7)(i), provide that determinations of whether data were 
developed at private expense are to be made at the lowest 
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practicable level. The proposed regulation notes that the 
determination of the source of development funds should be made 
at any practical sub-item or sub-component level or for any 
segregable portion of a process. DFARS 227 . 403-4 (b) . 

The Section views the proposed revision as promoting 
more effective and appropriate private expense determinations 
and supports adoption of this provision as proposed. 

8. General comments. 

Some Section members, generally representing technical 
data developers, still consider that there are problems with 
DOD's data rights policy. Conversely, at the other end of the 
spectrum, one commenting Section member (representing primarily 
data replicators and users) considers that the proposed rule 
unduly favors data developers. The Section consensus is that 
the revisions contained in the proposed regulation represent an 
improvement to DOD's existing technical data and computer 
software provisions, strike a difficult balance between private 
and governmental interests in this area, and better support 
long-term private sector investment in technology development 
for DOD and commercial purposes compared to the existing 
regulations . 

CONCLUSION 

The Section respectfully requests that these comments 
be considered in the issuance of a final rule. The Section 
appreciates the opportunity to provide these comments and is 
available to provide additional information or assistance as 
may be required. 


Sincerely, 



Section of Public Contract Law 


cc : 

Frank H. 

Menaker , 

Jr . 

Council Members 


James F. 

Hinchman 


Chair and Vice Chairs 


Laurence 

Schor 


Patent and Data Rights Committee 


Marshall 

J, Doke, 

Jr . 

Laura K. Kennedy 


Karen Hastie Williams Richard C. Loeb 
Donald J. Kinlin 
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American Gear Manufacturers Association 


JOE T. FRANKLIN JR., CAE 
EXECUTIVE DIRECTOR 


August 15, 1994 


Deputy Director for Major Policy Initiatives 

1200 S. Fern Street 

Arlington, VA 22202-2808 

Attn; Ms. Angelena Moy, OUSD (A&T)/DDT 


Reference: DoD Proposed Rules, DAR Case 91-312 


The American Gear Manufacturers Association represents companies manufacturing gears and 
gearing products in the United States. Our membership is 95% small businesses. As a point 
of reference, no movement of DoD weapon systems would be possible without gearing. As a 
result, gears have been determined to be critical components in several U.S. government 
studies’ as well as the Defense Production Act. 

Given that context, there is absolutely no possibility that AGMA can support the recommended 
changes in DAR Case 91-312. It is clear to those who understand the spare parts procurement 
processes and the defense realignment strategies of the Original Equipment Manufacturers 
(OEMs) that these changes will significantly enhance the OEM control of the defense aftermarket while 
easily excluding competition, generally provided by small businesses. In the case of gearing, these 
changes will enhance the ability of the OEMs to channel more subcontracting opportunities to 
foreign partners. Gears are not products on which the United States should be foreign- 
dependent. 


^National Security Assessment of the U.S. Gear Industry, U.S. Department of Commerce, 
Bureau of Export Administration, Office of Industrial Resource Administration, January, 1991. 

The Effect of Imports of Gears and Gearing Products on the National Security," U.S. 
Department of Commerce, Bureau of Export Administration, Office of Industrial Resource 
Administration, Strategic Analysis Division, July, 1992. 
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Loss of "in Performance of a Government Contract" Language 

We are concerned about many of the changes. One is the method of determining access to 
data. Under DEARS 227.402-72(a), "Rights in Technical Data--UrJimited Rights," the 
Department of Defense is entitled to unlimited rights in data which are required for the 
performance of a Government contract or pertaining to items, components, or processes 
developed exclusively at Goverirment expense. As a result, these rights exist in the public 
domain and can be utilized to bid for DoD, commercial and foreign sales. A primary concern 
is the recommendation found in DEARS 252.227-7013, "Rights in Technical Data- 
Noncommercial Items." Under this proposed rule, DoD would still have unlimited rights in 
data developed entirely at Government expense, but no longer to all data developed in 
performance of a government contract. 

The Definition of "Private" Expenses/Mixed Funding 

Perhaps even more dangerous is the wav data rights will be determined based upon the 
method of funding-public or private expense. The potendal for serious abuse exists in the 
recommended definition of "private expense." Under the committee's recommended regulation 
and clause, indirect costs charged to a government contract and paid for by taxpayers would 
be treated as a private expense (DEARS 252.227-7013(a)(7),(9). And when an item, component 
or process is paid for entirely at private expense, the Government would only have limited 
rights (DEARS 227.403-5(c). These limited rights could not be used for competitive purposes 
since the data could not be disclosed or released outside the Government (DEARS 252 227- 
7013(a)(13). 

Another disturbing recommendation surrounds the use of mixed funded data. Even if only a 
portion of the development cost is claimed to have been at private expense, the Government 
would automatically have only Government Purpose Rights (GPR) in the data for five years 
(DEARS 227.403-5(b). This is a stark contrast to the existing regulations, which allow unlimited 
rights unless otherwise negotiated. Under the proposed regulations, the OEM would be able 
to iimit the Government to GPR by pa)dng for, or charging indirectly, some possibly 
insignificant portion of development while the taxpayer funds the rest. In that case, 
competitors could not use the data— developed largely at public expense— to compete for 
commercial and foreign sales during the five-year period. There is no mechanism established 
in the recommendations to ensure potential competitors timely access to GPR data for DoD 
procurement during the period. Alternate sources need access to pertinent technical data before 
a solicitation is issued to obtain necessary source approvals and to submit timely responses. 
Under current regulations, alternate sources use FOIA and agency cash sales programs to 
obtain such data, but since GPR would be proprietary to the OEM that data could be with held 
under FOIA Exemption 4 governing confidential business information and not releasable under 
cash sales programs. 

Current accounting practices allow OEMs to charge sigmficant design and development costs 
to indirect accounts. AGMA monitored the committee meetings and heard the OEM 
representatives argue passionately that indirect costs, particularly manufacturing production 
and engineering (MP&E) be considered private expense. (They even pressured Chairman 
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Eleanor Spector on this point until she conceded to their wishes and included mp&e in the 
definition.) OEMs commonly charge the development of mp&e specifications essential to 
competition as indirect mp&e under FAR 31.205-25. Examples of manufacturing processes used 
to produce critical gearing include non destructive inspection and heat treating. It is often 
impossible to obtain source approval without the OEM manufacturing processes and the right 
to use them. 

The result is that the only data available to our members will be that portion funded 100% by 
the Government as a direct cost. Therefore, data developed and funded our members' taxes will 
be unavailable to them. 

The Result 

We are certain that our members will be jeopardized by the changes. We are already facing 
a job- loss to fdreign countries because OEMs look for every opportunity to feed offset 
agreements and foreign partnerships. These changes will give them one more opportunity to 
export our jobs and our critical capabilities, and the result will be increased foreign 
dependence for gearing. 

AGMA attended the last 18 months of the Section 807 committee deliberations. We were 
disappointed at the way the OEMs, representing themselves as "industry" dictated policy and 
tried to control the outcome of discussions. Their tactics included refusing to allow us to attend 
an "industry" meeting when we were invited by Eleanor Spector as well as unpublicized 
meetings with high level DoD officials. The 807 product clearly demonstrates their success: 
alternate sources to the OEMs will be greatly constrained and DoD will return to the high 
OEM price scandals of the early 1980's. It is unbelievable to us, that in this period of 
downsizing the defense budget, DoD would allow the OEMs to engineer these changes giving 
them exclusive use of data that might otherwise help to control costs and maintain American 
jobs and capabilities. 

The Section 807 Committee Chairman Eleanor Spector has noted several times that less data 
will result in less competition. Less competition will have a direct impact upon small business 
opportunities, and we don't believe that the affected small business community is even 
vaguely aware of the changes contemplated by DoD. We strongly urge DoD to suspend the 
implementation of the final rule until the appropriate Congressional committees, and the 
affected small businesses, can be made aware of the significance of these changes. 
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Deputy Director Major Policy Initiatives 
1200 S. Fern Street 
Arlington, VA 22202-2808 

Attention: Ms. Angelena Moy/OUSD(A&T)/DDP 

Subject: Technical Data Restrictions on Small Business 
(DAR Case 91-312) 


Dear Ms. Moy: 


1. We have been advised your office is the contact point for expressing our 
objection to proposals for specific rights to technical data recommended by 
Section 800 and 807 panels. 


2. It is our understanding several recommendations have been made that 
directly concern us (as well as other small businesses) who work directly 
with Air Force, Navy, and Defense Logistics Agency in the procurement of 
spare parts. This is based on the proposals on technical data outlined in the 
Federal Register of June 20, 1994. 


3. It should be noted that the Section 800 and 807 panels were dominated by 
large business and OEM interests, and Small Business was only iiiinimally 
represented. For this reason, we do not feel decisions reached were 
balanced and equitable with the interests of Small Business. 


More specifically, we find the following suggested changes imacceptable 
as not in our best interests as an operating Small Business organization. 
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A. Any proposed policy changes that would restrict the right of 
small businesses to obtain and use technical data developed 
under Government contract for purposes of competing for DOD 
requirements. 

B. Elimination of the “Required For Performance Criterion", under 
which the DOD gives up the basic policy of obtaining unlimited 
rights to technical data even if development is “required for the 
performance of a government contract or subcontract". 

C. Modification of the existing regulations that require indirect 
costs of development to be considered government funded, and 
replacement with modified regulations which provide that 
indirect costs to be development accomplished at private 
expense. 


T 0 ) 


483-9020 


FAX ( 5 1 0 ) 3 5 7 - 7 7 4 0 


4. By placing the above recommendations into practice, those small 
businesses who provide support directly to the DOD will be severely 
impacted or decimated. Further, it will force “sole-sourcing" to OEM’s and 
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revert spare parts procurement procedures back to the failures and cost 
abuses of the past. A direct result of "sole-sourcing" forced Congress to 
eliminate past excessive costs and procurement scandals by legislating the 
Competition In Contracting Act (CICA) and establishing "Competitive 
Advocates" into procurement activities in order to allow Small Business an 
inroad and to expand competition. 

For your information, noted below is a section from a Report to Congress 
by the Office of Federal Procurement Policy entitled 'Review of the Spare 
Parts Procurement Practices of the Department of Defense" issued during 
that time period. 

"Responding to a request from Congress, the General Accounting 
Office (GAO) conducted an in-depth review of the effectiveness 
of the program and the accuracy of reported accomplishments. 

The GAO noted in its report dated August 2, 1982, that technical 
data is critical to the breakout process . The GAO concluded that 
SBA's efforts resulted in large dollar savings in relation to the 
program’s costs." (underlining is ours) 

"To date, approximately 2,329 items have been successfully 
"broken-out" for competition at the four ALC’s. Documented 
savings are $43.8 million." 

5. We are finding the "Competitive Advocate" program set up by Congress 
to accelerate and manage the "break-out" program has already been 
emasculated in Air Force procurement programs. To now remove the ability 
to obtain the technical data and drawings will effectively close down small 
business as competition to the OEM’s, deny the government the typical cost 
savings noted above, and retrogress procurement to the higher costs and 
abuses of the past. We urge you to take such actions available to you to 
eliminate proposals to change the data rights policies. 

Sincerely, 

ASSOCIATED AEROSPACE AC’HVITIES, INC. 


D. E. Johnson 
President 


cc: File 


Bell Helicopter 


TEXTRON 



Bell Helicopter Textron Inc. 
A Subsicliaty of Textron Inc. 


Jack A. Stein 

Chief Attorney-Government Contracting 
Procurement, and Intellectual Property 


Post Office Box 482 
Fort Worth, TX 76101 
(817) 280-2011 

Tel: (817) 280-2252 
Fax: (817) 280-8879 


August 16, 1994 


Deputy Director Major Policy Initiatives 
1211 S. Fern Street 
Room C-109 

Arlington, VA 22202-2808 


Attn: Ms. Angelena Moy, OUSDA (A&T)/DDP 


Subject: Proposed DoD Rule on Rights in Technical Data published 

in the Federal Register on June 20, 1994 



Dear Ms. Moy: 


Overall I compliment DoD on the direction it is moving. However, there are still a few 
changes which need to be made to fulfill Congress's charter given to the Section 807 
Committee. To that end, I have enclosed some comments to the proposed rule which I 
hope you will find helpful. 


Thank you for the opportunity to comment. If you have any questions or desire to discuss 
the enclosed comments, please call the undersigned at (817) 280-2252. 


Sincerely, 


Enel. 





Jack A. Stein, Chief Attorney 
Government Contracting, Procurement, 
and Intellectual Property 


In Reply Refer to: 
09;JAS;mh-1093 
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Comments on Proposed DoD Rule on Rights in Technical Data 

227.403-5 Government rights 

a. This section provides a series of paragraphs stating under what circumstances the Government acquires 
"unlimited" rights. Although (a)(1) now reflects the deletion of "required for the performance of a 
government contract or subcontract" and ties the issue to funding, many of the remaining paragraphs, 
such as (a)(2), (a)(4) and (a)(5), are open ended and do not state that the work must be exclusively 
funded with direct Government contract funds. We suggest that the introduction to "unlimited" rights 
state unequivocally that the "exclusive funding" determination be a foundational step in this process. 
Otherwise, one could argue that the Government obtains "unlimited" rights in any form, fit or function 
data [see (a)(4)] or in data related to an element of performance [see (a)(2)], regardless of whether the 
Government exclusively funds the effort. 

b. This section also addresses Government purpose rights, i.e. data developed with mixed funding. 
However, there has been no attempt to address the mixture of funding as was the case in some earlier 
drafts. It now appears that the Government need only fund a small percentage of the work to obtain 
Government purpose rights. Upon the expiration of the five year or other negotiated period, the 
Government would then obtain "unlimited" rights. Although we recognize that it is difficult to establish 
the required mix of Government and contractor funding for Government purpose rights, it seems 
inequitable that the Government could eventually obtain "unlimited" rights based on minimal 
Government funding. This appears to create a disincentive for those companies which have substantial 
commercial business or otherwise desire to continue to do Government business while at the same time 
aggressively pursuing "Defense Conversion initiatives." Companies would be more inclined to 
participate in mixed funding efforts if the Government was required to contribute substantial funding, 
for example, at least 50% of the effort. If the Government has Government purpose rights, it can 
certainly accomplish its charter and acquire those goods and services needed to conduct the 
Government's business. Therefore, we propose that either a substantial percentage of required 
Government funding be included or, in the alternative, that the automatic conversion to "unlimited" 
rights revision be deleted and that the data remain "Government purpose rights" indefinitely. In 
addition, the Government may want to consider providing the contractor with an option to extend the 
Government purpose rights period for an additional five years or otherwise allow the contractor the 
option to reimburse the Government at the end of the initial five year or negotiated/extended period for 
the Government's share of its funding and thereby exclude release of the data for commercial purposes. 

c. With respect to "Government purpose rights," we also recommend that "Government purpose" be 
expressly restricted to the U.S. Government for the procurement of goods and services under a U. S. 
Govermnent contract and that use of the data by a "foreign government" be classified as a "commercial 
purpose." 

d. We also recommend that (b)(2) be revised to make it clear that the Contracting Officer "should freely 
grant" longer Government purpose rights periods based on the contractor's representation that the longer 
period is needed in order for the contractor to maximize recovery of its investment in the commercial 
arena. Unless such a statement is made. Contracting Officers will be hesitant to negotiate longer periods 
or will require a level of substantiation which is unreasonable given the uncertainties of future business 
events. 
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We have a problem with (b)(3) which provides that the Government purpose rights period commences 
upon execution of the contract, subcontract, letter contract, etc. Since the Government obtains 
"unlimited" rights upon the expiration of this period, it is important to remember the intent of 
Government purpose rights in the first place. If a contractor invests substantial funds in a mixed 
funding situation, it wants to be assured that application of the data in the commercial arena is viable for 
a reasonable period of time in order to recapture its investment. Under the current language, this period 
may have run or otherwise been substantially reduced before the contractor has the opportunity to make 
an impact in the commercial sector. Therefore, we recommend that this provision provide that the 
Government purpose rights period only commence upon delivery to the Government of the data. 


2. 252.227-7013 Rights in technical data - Noncommercial items 


a. Paragraph (a)(7) defines "Development exclusively at private expense" to include "...costs not allocated 
to a government contract..." This phrase is confusing and somewhat inconsistent with the phrase "costs 
charged to indirect cost pools." We recommend that this phrase be deleted and that the following be 
substituted: "costs not charged directly to a government contract." 


b. The definition of "Developed with mixed funding" would also have to be changed to reflect the 
comment in paragraph 2.a. above. 


c. This clause should be further revised based upon the comments provided in paragraph 1 . above. 


d. 



Paragraph (e)(2). Identification and delivery of data to be furnished with restrictions on use, release, or 
disclosure, states, in pertinent part, that "...The contractor shall not deliver any data with restrictive 
markings unless the data are listed on the Attachment." Although paragraph (e)(3) allows additional 
assertions to be added "after award when based on new information or inadvertent omissions," this 
provision could be interpreted as a de facto "list or lose." In addition, we can see where factual disputes 
could arise over the implementation of the phrases "new information" and "inadvertent omissions." In 
order to clarify this provision, we recommend that the provision be revised to make it clear that a failure 
to list the data for any reason, excusable or otherwise, does not prevent a contractor from asserting its 
rights. It should be further stated that a failure to agree will be considered a "dispute" under the contract 
to be resolved pursuant to 252.227-7037. The Contracting Officer should be required to accept the 
additions to the Attachment until the Government has successfully challenged the contractor's assertions 
pursuant to the above provision. 



BRITISH DEFENCE STAFF WASHINGTON 

British Embassy 3100 Massachusetts Avenue NW 
Washington DC 20008 USA 


Letters from UK 
should be addressed 
British Embassy 


Telephone (202) 898 4 3 2 1 BFP02 

Fax; (2021 898 4268 E-mail; fsedawicemoduk.org 


Mrs Eleanor Spector Your reference 

OSD (USD) (A) 

Room 3E 144 OurReference Pats/L/93/01 

The Pentagon 

Washington DC 20301 25 July 1994 





I said I would send you a note on the proposed new DFARS 
provisions covering data rights prior to our meeting on 4 August. 

I have annexed to the present letter a note detailing our 
concerns. In brief they are as follows; 


1. Internationally Collaborative Proarammea . 

a. There is no instruction to Contracting Officers to use 
the Govt-to-Govt Programme MoU as the basis of the contract 
where the work supports an internationally collaborative 
programme . 

b. It is also questionable as to whether the current draft 
is sufficiently flexible to allow departure from the 
standard rights to allow sharing of technology with the 
partner Governments. 

2 . Government Purpose Rights . 

a. Does the definition of GPR allow for exchanges of 
information between a foreign Government and its contractor? 

b. 'Defense Purpose' rights of use in MoU's require 
special consideration if Security Assistance is to be 
covered . 

c. MoU and existing treaty provisions pre-empt the need 
for UK Government signature of a Use and Non-disclosure 
Agreement . 
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d. A requirement for the UKG to sign a legally binding 
agreement causes problems (see the history of the 'Chapeau* 
Agreement ' ) . 

3. Discrimination Against Foreign Contractors . 

Countries such as the UK who have a bilateral co-operation 
MoU with the US would expect exemption from 252.227-7032 
(comparable to Canada) . 

4 . CALS Requirements . 

We are interested in your vision of how 227.408(c) and (d) 
would operate with a CALS Integrated Weapon System Data Base 
(IWSDB) . 

I look forward to meeting you on 4 August. I am copying 
this note to Mike Cifrino and Vince Knox as they are involved in 
the issues and have indicated that they will be present at the 
meeting. 






(Miss Freda Sedgwick) 


Copy: 

Mr M Cifrino 
Mr V Knox 
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ANNEX TO FATS/L/93/01 
Of 25 July 1994 


1. Internationally Collaborative ProfyraTinnftB . 

(a) When we enter into internationally collaborative 
prograiaiaes which are supported by contractors we, of course, 
have to accept that our standard domestic contracting 
practices will not necessarily suit the requirements of the 
programme. For this reason we must set out in the 
Government-to-Government MoU the areas where we need to 
modify or compromise on our normal procedures. Past 
practice tells us that the Intellectual Property Rights 
provisions in MoU’s are often one of the most difficult 
areas and require the hardest compromises. It is therefore 
essential to keep domestic practices flexible to accommodate 
the compromises which are agreed in the MoU. 

(b) In the UK it is understood that the MoU will be the 
master document which drives the programme and that 
implementing contracts must comply with the MoU. 

Contracting officers must therefore look to the MoU first 
in determining appropriate contract conditions and must 
depart from standard national conditions where needed. In 
the simplest case (eg a 50/50 joint USG/UKG development 
contract) it may be sufficient to use standard conditions 
and arrange for both the USG and the UKG to be equal 
recipients of rights. In less simple cases a wholly 
different structure may be required. In nearly all cases 
the UKG's contractor will be required to provide more rights 
under the contract than would be required under a standard 
domestic contract as a natural consequence of the 
requirement to provide rights to the USG. 

(c) Although the proposed new DFARS suggests at paras 
227.403-5 and 227.503-5 that approaches other than the 
standard approach may be used, there are three problems. 

(i) no language is included to alert the 
Contracting Officer to the need to provide 
for rights to other Governments and their 
representatives when contracting under 
internationally collaborative programmes. 

(ii) nothing is said about the need to construct 
the contract in accordance with the MoU, 


A-1 


(iii) 


the DFARS indicates that rights broader than 
those specified in the standard conditions 
cannot be secured from Industry if there is 
to be any departure from standard conditions. 
Clearly this could lead to problems, 
particularly if Restricted, or Limited Rights 
information is involved and there is a 
requirement to pass this information to 
another Government or its contractors for use 
in the programme. 

2. Governm ent Purpose Rights (GPR> . 
a. Definition of GPR . 

(i) In some instances where our Governments 
decide to collaborate on a programme, 
national work has already begun and contracts 
have already been placed. We must then rely 
on the flexibility built into our standard 
conditions in order to share the results. 

(ii) In the past the US has been able to rely to a 
large extent on Unlimited Rights to support 
these kinds of programmes. In the future GPR 
will be more prevalent and it was for this 
reason that I first raised with the 807 
Committee the issue of how broadly the GPR 
right was to be defined. It was then defined 
to include internationally collaborative 
programmes . 

(iii) We assume that the present definition allows 
not only passage of GPR data to a foreign 
Government, but also allows onward passage to 
that Government’s contractors. We would 
welcome your confirmation of this. 

(v) We also assume that GPR data would not be 

available to the foreign Government for 
•Defense Purposes’ where those purposes 
include Security Assistance. If the MoU for 
the collaboration requires this right to be 
available to the foreign Government, the 
USG’s contract would therefore present a 
problem. This is important since some MoU’s 
require ’Foreground Information’ to be 
available to the Participants for 'Defense 
Purposes’. Contracting Officers who are 
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procuring in support of these programmes will 
therefore need to be alerted to the potential 
difficulties. 

(b) Use and Non-Disclosure Agreement . 

(i) We note with some concern that there is a 
requirement for foreign Governments receiving 
GPR information to sign a Use and Non- 
disclosure Agreement. The mechanism which is 
currently used to constrain a foreign 
Government's use of information is the 
project MoU. This usually contains detailed 
provisions concerning use and disclosure 
rights in a contractor's information and is 
backed up by a number of general 
arrangements. These include two treaties 
(the NATO Agreement on the Communication of 
Technical Information for Defence Purposes, 
the UK/US Agreement Concerning Defence Co- 
operation Agreements [the 'Chapeau 
Agreement']) and an MoU (the December 1985 
US/UK Co-operation MoU) . In our view there 
is no need for a further undertaking such as 
that given in proposed DFARS para 227.403-7. 

(ii) If undertakings such as those in para 
227.403-7 were to be required within an 
international exchange, we would expect them 
to be given reciprocally. The USG would 
therefore be expected to adhere to the same 
restrictions. 

(iii) The Agreement at para 227.403-7 provides an 
additional problem for the UKG as it appears 
to require a legally binding agreement from 
the signing Government. We have already 
indicated to DoD that this causes us a 
problem and we have been through a prolonged 
period of difficult debate on the issue. 

After 18 months of delayed international 
programmes we finally resolved this by 
signing the 'Chapeau' Agreement in 1993. We 
would not wish to re-open this debate now. 

3. Discrimination Against Foreign Contractors . 

We note from paras 227.403-17 and 227.503-17 of the proposed 
new DFARS that DoD intends to retain clause 252.227-7032. 
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However, there is no indication that it does not apply to 
countries with whom the US has a co-operation MoU such as the 
December 1985 UK/US MoU. We assume that, as we have agreed not 
to discriminate against each other's contractors, clause 252.227- 
7032 would not be used for UK contractors. We would suggest that 
some clarifying text should be included to indicate that, in 
addition to its not applying to Canada, the clause also does not 
apply to other MoU countries. 

4. CALS Requirements . 

We note with interest the provisions of para 227.408(c) and 
(d) . We are currently considering the implications of standard 
IPR contract clauses for the CALS concept of an Integrated Weapon 
System Data Base (IWSDB) . It would seem from 227.408(c) and (d) 
that a sub-contractor who has Limited Rights data may be able to 
avoid contributing that data to a IWSDB maintained by his prime 
contractor if he so wishes. We would be interested in any 
thoughts you may have on this point and whether any consideration 
has been given to it in the light of the CALS philosophy. 
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Hiis/ness S()ftuwv Alliance 

2001 L street N.W. 

Suite 400 

Washington, D.C. 20036 
TEL 202.872.5500 
FAX 202.872-5501 


August 19, 1994 
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Deputy Director 
Major Policy Initiatives 
1211 S. Fern Street 
Room C-109 

Arlington, Virginia 22202-2808 

Attention: Ms. Angelena Moy 

OUSDA (A&T)/DDP 

Re: DAR Case 91-312 

Dear Ms. Moy: 

The Business Software Alliance (BSA) is pleased to have the opportunity to 
provide written comments on the Department of Defense’s (DOD) proposed rule on 
Rights in Technical Data as published in the Federal Register on June 20, 1994. 59 Fed. 
Reg. 31584. The Business Software Alliance represents the major software publishers 
including Apple Computer Inc., Aldus Computer, Inc., Autodesk Inc., Claris, Inc. 
Intergraph Corp., Lotus Development Corporation, Microsoft Corporation, Novell, Inc., 
and Santa Cruz Operations. The three components of the "core" software industry, 
customer computer programming services, prepackaged software, and computer 
integrated design, in aggregate, now account for $36.7 billion in value added to the U.S. 
economy. For the entire period 1982 to 1992, the software industry grew by 269 percent 
in real terms, while the remainder of the economy grew by about 30 percent. 

Even though the federal government represents a small percentage of total sales 
for BSA members, our companies view their federal customers as an important part of 
their overall sales effort. For that reason, BSA applauds DOD’s efforts to update and 
clarify current technical data regulations with regard to rights in commercial computer 
software and commercial computer software documentation in order to make them more 
consistent with the practices in the commercial marketplace. By eliminating existing 
impediments, DOD not only benefits BSA member companies by reducing some of the 
extra costs associated with doing business with the Government, but will also increase 
the level of competition for the Government’s business with a reduction in prices being 
the anticipated result. 
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August 19, 1994 
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Summaiy 

BSA is generally pleased with the clear intent of the proposed regulations. 
Proposed new Subpart 227.5, Rights in Computer Software and Computer Software 
Documentation, and in particular, section 227.502, Commercial computer software and 
commercial computer software documentation, evidence the recommendations of the 
Government-Industry Technical Data Advisory Committee. In particular, BSA strongly 
supports the concept of having the Government rely on the protections available in the 
commercial marketplace to protect the Government’s interests when purchasing 
commercial computer software and documentation. 

At the same time however, BSA strongly recommends that existing ambiguities in 
the proposed regulations be eliminated so that the intent of the regulations is reflected 
in the actual language. Principally, this involves modifying the regulations to reflect that 
whenever DOD purchases commercial computer software and documentation that was 
developed without any government funding, DOD shall acquire that software and 
documentation pursuant to the terms of the existing commercial licenses except in 
exceptional and rare circumstances. Without these recommended changes, DOD 
contracting officials, when following the exact requirements of the regulations as 
currently drafted, will once again impose unnecessary and burdensome requirements on 
commercial software manufacturers contrary to the intent of the regulations. It is 
absolutely critical that the current ambiguities in the proposed regulations be eliminated 
so that there is no doubt that when purchasing commercial software and commercial 
software documentation, DOD contracting officials will rely solely on existing commercial 
licenses. 

Detailed Comments 

For ease of reference, BSA offers the following detailed comments in numerical 
order of the proposed regulations. 

227.500(b) 

This section states that Subpart 227.5, Rights in computer software or computer 
software documentation: 

[d]oes not apply to computer software or computer software 

documentation acquired under GSA schedule contracts. 
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Comment 

DOD represents a major source of purchases of commercial computer software 
and documentation via GSA schedules. By exempting those purchases from the DOD 
regulations, the proposed regulations perpetuate a dual system of coverage for computer 
software and documentation purchased by DOD that is inconsistent with statutory 
requirements. That system, as it currently exists, results in DOD offices buying software 
pursuant to the civilian agency technical data clause rather than the DOD clause. 

GSA could and should easily amend its schedule solicitation for software by 
adding a clause that states that for purchases by DOD of commercial software and 
documentation, the DOD rules shall apply. Because the clear intent of those rules for 
commercial software and documentation is to use commercial licenses, no additional 
paperwork would be necessary or duplicated and DOD users of popular commercial 
products that are purchased by virtually every DOD buying office would need to follow 
only a single set of regulations. 

Recommendation 

Delete "[djoes not apply" from the first line and replace it with the word 
”[a]pplies." 

227.501(b) 

This Section provides that relevant terms used in the Subpart, 227.5, Rights in 
computer software or computer software documentation, are defined in the clause at 
252.227-7014, Rights in Computer Software and Computer Software Documentation. That 
clause provides the following definitions of particular importance to members of BSA: 

(1) Commercial computer software means software developed or 

regularly used for non-governmental purposes which -- 

(i) Has been sold, leased, or licensed to the public; 

(ii) Has been offered for sale, lease, or license to the public; 

(iii) Has not been offered, sold, leased, or licensed to the public 
but will be available for commercial sale, lease, or license in 
time to satisfy the delivery requirements of this contract; or. 
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(iv) Satisfies a criterion expressed in (a)(1) (i), (ii), or (iii) and 
would require only minor modification to meet the 
requirements of this contract. 

(4) Computer software means computer programs, source code, source 
code listings, object code listings, design details, algorithms, processes, flow 
charts, formulae, and related material that would enable the software to be 
reproduced, recreated, or recompiled. Computer software does not include 
computer databases or computer software documentation. 


(5) Computer software documentation means owner’s manuals, user’s 
manuals, installation instructions, operating instructions, and other similar 
items, regardless of storage medium, that explain the capabilities of the 
computer software or provide instructions for using the software. 

Comment 

The proposed definition of commercial computer software is so broad that it 
includes computer software that was developed, at least in part, with government funds 
as well as truly commercial software that was developed without any government funds. 
With very few exceptions, the vast majority of what the commercial marketplace would 
define as commercial computer software is developed exclusively at private expense.^ 

Furthermore, the proposed definition, by requiring that commercial computer 
software be "developed or regularly used for non-governmental purposes" ignores the fact 
that commercial software manufacturers view the government marketplace in the same 
way as they view other commercial industries. As a result, in an effort to remain 
competitive and be responsive to the peculiar needs of a particular industry or 
marketplace, software manufacturers will develop, at their own expense and without any 
government funding, specialized software that meets the needs of a particular set of 
users. The resulting software is commercial because it was developed without 
government funding, but it may or may not be sold to commercial customers that do not 


^ BSA has been unable to identify a single product manufactured by its members 
and sold to commercial customers that was developed, even in part, with any government 
funding. 
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have the same need of government users.^ Under the proposed regulations however, 
that software would not qualify as commercial computer software. 

In addition, the proposed regulations are based, in part, on the basic premise that 
the Government deserves greater rights in computer software that was developed, at 
least partially, with government funds. As currently drafted, however, the proposed 
definition for commercial computer software includes computer software developed at 
least partially with government funds. That result is inconsistent with the proposed 
policy that "[c]ommercial computer software or commercial computer software documen- 
tation shall be acquired under the licenses customarily provided to the public. . . ." 
227.502.1(a). 

The proposed regulations also create the situation where Clause 252.227-7014 is 
inserted in a solicitation which requires the delivery of both truly commercial as well as 
noncommercial software.^ That clause creates a number of requirements, including 
marking, verification, and audit requirements that increases significantly the costs and 
risks of doing business with the Government for commercial software manufacturers 
without providing any real benefits to the Government when buying commercial software 
that was developed without government funds and in which the government does not 
have any particular special interests. 

In order to ensure that commercial software manufacturers are not burdened by 
the increased requirements, while still ensuring that the Government receives 
appropriate rights when it has participated in funding the development of software, the 
proposed definition for commercial computer software should be changed so that only 
software developed without government funding is included. Furthermore, the test for 
defining commercial computer software with regard to the rights obtained by DOD should 
be based on the source of funding for software development and not the particular 
marketplace for which the software was developed. 


^ A good example of this type of development is the recent court decision 
mandating that e-mail documents be retained as agency records. Software 
manufacturers, recognizing both the need for specialized e-mail features created by the 
court rulings and the size of the actual market for such software may develop, at their 
own expense, specialized e-mail software for government use. It is unlikely, however, 
that the software will ever be "regularly used for non-governmental purposes" because 
few if any private sector industries have a similar, court enforced requirement. 

^ Paragraph 227.503-6(a)(l) states that the clause 252.227-7014 is not to be used 
"when the only deliverable items are . . . commercial computer software of [sic] 
commercial computer software documentation." Emphasis added. 
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In addition, in order to make the proposed regulations consistent, the term 
commercial computer software documentation should be defined in a similar manner as 
commercial computer software. It will do a commercial computer software manufacturer 
little good if it is able to eliminate the unnecessary costs associated with providing 
commercial software to the Government to then turn around and have them imposed on 
the commercial software documentation that is sold with the software. 

Recommendation 

Eliminate the phrase "developed or regularly used for non-governmental purposes" 
from the definition of commercial computer software. 

Add the following paragraph to the definition of commercial computer software: 

; and (v) was developed exclusively at private expense. 

Add the following paragraph at 242.227-7014: 

(1) Commercial computer software documentation means software 
documentation developed or regularly used for non-governmental purposes 
which - 

(i) Has been sold to the public; 

(ii) Has been offered for sale to the public; 

(iii) Has not been offered or sold to the public but will be 
available for commercial sale in time to satisfy the delivery 
requirements of this contract; or, 

(iv) Satisfies a criterion expressed in (a)(1) (i), (ii), or (iii) and 
would require only minor modification to meet the 
requirements of this contract; and (v) was developed 
exclusively at private expense. 

227.502-l(c)(l) 

This subparagraph provides that offerors and contractors shall not be required to: 

Furnish technical information related to commercial computer 
software or commercial computer software documentation that is not 
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customarily provided to the public except for information documenting the 
specific modifications made to such software or documentation to meet the 
requirements of a DOD solicitation; 

Emphasis added. 

Comment 

The term "technical information" is an undefined term in the proposed regulations 
as well as the entire FAR that is only used in one other place in the proposed regulation. 
See 227.402-l(b)(l). It is unclear why this subparagraph uses this term or what the term 
means. 


Furthermore, this subparagraph, as presently drafted, will create the unacceptable 
situation whereby a commercial software manufacturer will be required to provide DOD 
with technical data for which DOD did not fund the development. This would occur 
when a commercial software manufacturer responds to a particular government 
marketplace need by modifying or developing, at its own expense, software that will 
satisfy a particular government need. When that need is inserted into a solicitation, this 
subparagraph would require the manufacturer to provide DOD with the technical data 
supporting any such modification. This should occur only when DOD has specifically 
funded the modification work. 

Recommendation 

Substitute the term "technical information" with the term "technical data." 

Insert the words "at DOD’s expense" after the phrase "documenting the specific 
modifications made to such software". 

227.502-3(b) 

This subparagraph provides that the Government is to negotiate for any additional 
rights not conveyed under the software license provided to the public. The subparagraph 
states: 


If the Government has a need for rights not conveyed under the license 
customarily provided to the public, the Government must negotiate with 
the contractor to determine if there are acceptable terms for transferring 
such rights. The specific rights granted to the Government shall be 
enumerated in the contract license agreement or an addendum thereto. 
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Comment 

The need for the Government to obtain from commercial software manufacturers 
rights beyond those customarily available in the commercial marketplace should be 
extremely rare and limited. Because of the significant additional costs and potential 
difficulties associated with such negotiations," the Government contracting officer should 
be required to justify in writing the need for the additional rights and obtain approval for 
seeking the additional rights from at least one level above the contracting officer. This is 
particularly true for those DOD offices that have been requiring the use of escrow 
agreements for source code for widely available commercial software programs. Those 
additional requirements only add to the cost of doing business with the government 
without adding any real value to the process. 

Furthermore, the concept of "negotiation" addressed in this subparagraph implies 
that the additional rights will be discussed after and not before contract award. The 
need for additional rights should clearly be known to the Government prior to 
submission of offers as a result of the market research and analysis performed by 
government officials as required by FAR 7.105, 10.002(a)(2), and 11.004. As a result, 
except in the rarest of cases, the need for additional rights will be known at the time the 
solicitation is being prepared and potential officers will be able to assess the additional 
costs. 


Finally, because additional rights can be a price related factor, consideration 
should be given in the contract evaluation criteria for the relative value of the additional 
rights in the same manner that is encouraged for warranties by DFAR 211.7004-l(i). 

Recommend ation 

Replace subparagraph 227.502-3(b) with the following; 

If the Government has a need for rights not conveyed under licenses 
customarily provided to the public, the Contracting Officer shall prepare a 
written justification for the additional rights needed which shall be 


" For example, additional rights would, by necessity be provided at some additional 
cost to the Government. However, the very definition of not being "customarily 
provided" in the commercial marketplace will mean that the price for the additional 
rights, if negotiated after contract award, will require the submission of cost or pricing 
data, something that most commercial software manufacturers cannot do without 
incurring an enormous expense. 
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approved at a level above the Contracting Officer. The additional rights 
needed shall be clearly specified in the solicitation. Evaluation factors 
included in the solicitations shall be structured to permit consideration of 
the relative value to the Government of the additional rights required. 

The specific rights granted to the Government shall be enumerated in the 
contract license agreement or an addendum thereto. 

(c) If the Government determines that additional rights are needed 
after contract award, the Contracting Officer shall prepare a written 
justification for the additional rights needed which shall be approved at a 
level above the Contracting Officer. The Government shall negotiate with 
the contractor to determine if there are acceptable terms for transferring 
such rights. The specific rights granted to the Government shall be 
enumerated in the contract license agreement or an addendum thereto. 

227.503 Noncommercial computer software and noncommercial computer software 
documentation 

Although the heading of this Section states that it is applicable to noncommercial 
computer software and noncommercial computer software documentation, the vast majority 
of the references are to the much more broadly defined computer software and computer 
software documentation. Indeed, there are only two references to "noncommercial" 
computer software or documentation in the entire section. See 227.503-5(c) and 227.503- 
6(c). As a result, because of the numerous references to computer software and computer 
software documentation Government officials and others could easily be misled to believe 
that the numerous requirements of the Section apply to truly commercial as well as 
software and documentation developed at least in part with Government funds. 

Those requirements, when applied to the products developed and manufactured 
by BSA members without any government funding, are extremely onerous and costly and 
are inconsistent with commercial practices. For example: 

(1) Subsection 227.503-4(a) grants the Government "irrevocable license" in 
"computer software or computer software documentation." Many commercial software 
licenses are, in fact, revocable if the user violates the terms of those licenses. 

(2) Subsection 227.503-5(a)(2) states: 

The Government obtains an unlimited rights license in-(2) Computer 
software documentation required to be delivered under this contract. 
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As defined by Clause 252.227-7014(a)(15), the term: 

Unlimited rights means rights to use, modify, reproduce, release, perform, 
display, or disclose, computer software or computer software 
documentation in whole or in part, in any manner and for any purpose 
whatsoever, and to have or authorize others to do so. 

A literal reading of the proposed regulations means that all computer software 
documentation delivered to the Government can be reproduced without cost by anyone 
in the Government or by anyone authorized by the Government. Such broad and 
unfettered authority is certainly inconsistent with the stated policy of Subsection 227.502- 
1(a) that states "Commercial computer software documentation shall be acquired under 
the licenses customarily provided to the public. ..." 

(3) Subsection 227.503-5 (a) (4) states: 

The Government obtains an unlimited rights license in-Computer software 
or computer software documentation that is otherwise publicly available or 
has been released or disclosed by the contractor or subcontractor without 
restrictions on further use, release or disclosure other than a release or 
disclosure resulting form the sale, transfer, or other assignment of interest 
in the software to another party or the sale or transfer of some or all of a 
business entity or its assets to another party. 

Emphasis added. The term "publicly available" is an undefined term in the proposed 
regulation as well as in the FAR. A literal interpretation of the term would describe all 
commercial computer software defined by the proposed regulations and would mean that 
the Government receives unlimited rights in commercial software.^ The term is, in fact, 
unnecessary because the clear intent is to provide the Government with unlimited rights 
for software or documentation that has been released without restrictions as delineated 
in the second clause of paragraph (a)(4).^ 


^ BSA recognizes that the term is also used in existing regulations. BSA is unaware 
of any case law that has interpreted this term so broadly. However, the proposed 
regulations provide DOD the opportunity to appropriately eliminate completely any such 
misinterpretation. 

® The concept of publicly available without restrictions is actually used in the 
proposed regulations at 227.403-13(c)(l)(i). 
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(4) Subsection 227.503-10(b), by invoking the requirements of Clause 252.227- 
7014, requires: 

A contractor who desires to restrict the Government’s rights in computer 
software or computer software documentation to place restrictive markings 
on the software or documentation. . . . 

Because Clause 252.227-7014 is inserted in all solicitations for software or documentation 
except for those that are exclusively for commercial software or documentation, this 
subsection and clause will require commercial software manufactures to continue to 
mark all software manufactured with the appropriate government markings. Once again, 
this is inconsistent with the clear policy of Subpart 227.502 to purchase commercial 
computer software "under the licenses customarily provided to the public. . . ." 
Furthermore, because a software manufacturer is unaware at the time software is 
manufactured whether it is destined for purchase by the Government, all software 
manufactured must be marked in order to avoid the draconian result of giving the 
Government unlimited rights in unmarked software. This subsection continues 
unnecessarily the need for software manufactures to mark with Government prescribed 
markings all software manufactured. 

(5) Subsection 227.503-10(c) states: 

Computer software or computer software documentation delivered or 
otherwise provided under a contract without restrictive markings shall be 
presumed to have been delivered with unlimited rights and may be 
released or disclosed without restriction. 

The literal interpretation of this regulation states that unmarked "computer software or 
computer software documentation," which includes commercial software and commercial 
computer software documentation, is delivered to the Government with unlimited rights 
unless marked. There is currently no exclusion in the draft regulations for commercial 
software and documentation that is supposed to be bought pursuant to commercial 
terms. 


(6) Subsection 227.503-11 requires contractors as well as software 
manufactures to establish written procedures and maintain records in order to be able to 
justify restrictive markings. The subsection states: 

a contractor, and its subcontractors or suppliers that will deliver computer 
software or computer software documentation with other than unlimited 
rights, to establish and follow written procedures to assure that restrictive 
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markings are used only when authorized and to maintain records to justify 

the validity of restrictive markings. 

This requirement is inconsistent with the policy set forth that commercial computer 
software and documentation are to be bought pursuant to commercial terms which do 
not require records to be kept and made available for government audit. 

Recommendation 

Replace the term computer software and the term computer software documentation 
with noncommercial computer software and noncommercial computer software 
documentation each and every time they appear. 

Conclusion 

The Business Software Alliance applauds DOD’s effort with regard to the 
proposed regulations. It is important, however, that the regulations be amended to 
ensure that commercial software developed without any government funding or 
assistance is sold to the Government under the same terms and conditions as it is in the 
commercial marketplace in order to receive the benefits of increased competition and 
lower costs. With implementation of the changes proposed above, BSA strongly supports 
the adoption of the new regulations. 
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provide comments on the proposed rules for amending the Defense 
Federal Acquisition Regulation Supplement: Rights in Technical 
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research universities. These universities are engaged in 
research activities funded by the federal government and 
virtually all receive some support from the Department of Defense 
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General State of Support 

For the most part, the interests of the universities as 
data and software developers parallel those of the industry 
developers. Over the past two decades, significant 
advances in computer software technology, particularly, 
have had their origins within the U.S. research university 
community. The Department of Defense (DOD) has funded 
advances in computer hardware design, parallel processing, 
artificial intelligence and systems integration software 
from the university community, causing the research 
universities to become major contributors to U.S. defense 
and economic competitiveness capabilities. Yet, over the 
past decade, the university developer community, like its 
industrial counterpart, has found that federal government 
rights inhibit rather than encourage industrial 
commercialization of DOD funded computer hardware and 
software technological advances. COGR views the proposed 
rule changes as a major step forward in addressing an 
imbalance in the allocation of rights which has hampered 
university efforts to effectively transfer computer-related 
technology for commercial development. 
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We believe these improvements in DOD procurement 
regulations will encourage industrial investment in 
university-generated data and computer technology and will 
reduce the barriers to government-industry-university 
partnerships in research. 

II. Specific Endorsements 

Government Purpose Rights for Computer Software Developed 
With Mixed Funding 

The vast majority of research universities in the United 
States has developed strong technology transfer 
capabilities. Bolstered by the passage of the Bayh-Dole 
Act in 1980 (P.L. 96-517) giving universities the right to 
retain ownership of and to commercially license inventions 
developed under federal funding, universities embraced 
technology licensing as a significant and effective 
mechanism for converting basic research to a tangible 
public benefit. While Bayh-Dole provided a framework that 
encouraged commercialization of patented technology by 
reserving to the government only the rights necessary to 
meet the government’s mission objective, there was no such 
corollary for unpatented technology. Conversely, the 
government’s unlimited rights in data has prevented 
universities from retaining sufficient rights in computer 
software necessary to induce private investment. As a 
result, much has been left to languish in the public domain 
- too complex for the ordinary private citizen to use, too 
much of a risk for private company capital investment. 

By declaring that computer software developed with mixed 
funding will entitle the government to a government purpose 
license, but not to unlimited rights, the proposed 
regulations will provide universities with the residual 
rights necessary to successfully attract commercial 
partners for transferring the software into the 
marketplace. Furthermore, it will encourage computer 
software companies to provide private funding for 
universities to enhance, port to new platforms and further 
develop computer software initially created with DOD 
funding. 

One disadvantage is the five year limitation on government 
purpose rights which universities do not endorse as a 
reasonable standard term. Indeed, it appears arbitrary. 
Instead, we recommend an unlimited period as long as the 
public has reasonable access to the product. The five year 
term imposed by the new regulations does not take into 
account the development time, private resource investment, 
necessity for maintenance, user interest in enhancement at 
private expense, or any other criteria based on marketplace 
realities. Further comments on the five year government 
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purpose right term limitation are provided in the 
Recommendations section of this letter. 

Elimination of "Required for Performance" 

The "required for performance" category enabling the 
government to claim unlimited rights in both technical data 
and computer software developed solely at private expense 
has stood as a major example of preferential treatment 
demanded under government procurement programs. COGR 
commends the advisory committee on recognizing that 
"required for performance" fails both a fairness test and 
the source of funds test and should be eliminated. Its 
elimination will remove a barrier to industry-university- 
government partnerships especially within the computer 
industry where companies have been unwilling to risk losing 
"core" systems to unlimited government rights. 

Indirect Cost Treatment 

While this clarification in the proposed regulations will 
have little direct effect upon most universities, 
redefining development costs charged to indirect cost pools 
as private expense will eliminate yet another barrier to 
industry-university-government programs. Recent university 
experiences under the Technology Reinvestment Project have 
shown clearly that companies that do not traditionally do 
business with the government are unwilling to participate 
in consortia or joint ventures where developments routinely 
charged to indirect costs pools might become subject to 
government rights. The universities are encouraged that 
this change in the DOD regulations will permit more joint 
venturing with companies and particularly with small 
businesses that generally are not government contractors. 

Separation of Computer Software from Technical Data 

Separating computer software from technical data recognizes 
technological reality and is endorsed. The separation 
makes it possible to more clearly define the allocation of 
rights where new or specific legal theories may be applied 
to computer technologies, and also takes into consideration 
the reality that computer software is often a high-value 
marketable product whereas technical drawings, reports, 
evaluations generally are not. The Committee 
recommendation that the government accept negotiated 
license rights in computer software that is developed as a 
commercial product, regardless of source of funds, will 
provide powerful encouragement for universities to 
aggressively pursue timely transfer of computer software to 
the marketplace. 
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III. Shortcomings/Recommendations 

Five-Year Limitation on Government Purpose Rights 

COGR strongly opposes the five-year limitation placed on 
government purpose rights. The specter of the government 
asserting unlimited rights after a period of only five 
years is a great disincentive to private investment and 
ensures mediocrity in product development. With such 
limited period of commercial exclusivity commercial 
developers will forgo innovation and capital investment in 
quality products in favor of product shortcuts and quick 
profits. Success in transferring university-developed 
software, rarely ready for public use when a research 
project is finished, depends directly upon industry’s 
positive calculation of development and marketing costs 
versus expected market share. A five year exclusive 
marketing period, measured from the contract date, is 
insufficient to induce commercial investment. In fact, 
five years of government purpose rights will not establish 
five years of commercial benefit to the contractor because 
no product is ready for marketing at the beginning of a 
contract period. At best, it may be ready for the 
commercial market place only by the end of a contract and 
at worse, much later. Consequently, the five year 
limitation as a benefit to the contractor is illusory and 
it will continue to provide a strong disincentive for 
commercial investment. 

The universities would also point out that the short 
duration of government purpose rights ensures that small or 
start up businesses, the major job creators in this 
country, will not become university licensees. By the time 
the commercial potential or product is realized, generally 
at the end of a contract period, there will simply not be 
adequate time for a small or start-up business to raise the 
necessary capital to bring the product to the marketplace. 
COGR urges a reexamination of the five-year limitation. 
Replacing it with (i) an unlimited period as long as the 
public has reasonable access to the products; or (ii) a 
limited period, but keyed to first commercial sale; or 
(iii) a preferentially longer period for small businesses 
would all have merit. 

If the current proposed language is left unchanged, we urge 
DOD to emphasize in its guidance to contracting officers 
that longer period of GPRs are to be looked upon favorably 
as long as the contractor or its designee is diligently 
pursuing commercialization. 
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Markina Reouirements 

The university community joins its industrial counterparts 
in vigorously opposing the "mark or lose it" mandate of the 
regulations. While the Committee’s recommendations do 
include a triage clause that would allow the contractor to 
cure a situation where unmarked or mismarked data or 
computer software finds its way to the government, the 
requirements are extremely burdensome and punitive. 
Moreover, we believe, they are wrongly based on the concept 
of data "provided" or "furnished’ to the government rather 
than on data and computer software which are deliverables. 
The collaborative nature of many university research 
programs, especially those involving industry/government 
joint ventures or consortia, places privately developed 
data and computer software at extreme risk of inadvertently 
falling into government hands without marking. Erecting 
barriers on collaborative research programs is never 
productive, but in this case it is detrimental. If 
universities and their industry partners may lose valuable 
rights through well intentioned sharing of information with 
government colleagues because of a failure to mark, then 
such collaboration becomes a risk factor. COGR urges a 
reexamination of the "marking" requirements to provide 
better protection for data and computer software to which 
the government may have access but which is not a 
"deliverable." 

IV. Concerns Specific to the Research University Community 

Unlimited Rights in Studies. Analyses or Test Data 

A significant portion of university research funded by DOD 
falls into the categories of studies, analysis, testing, 
evaluation and like theoretical investigation. These 
programs provide excellent training for students as well as 
providing information of use to the government and to 
industry. In fact, much of the basic research done by 

universities falls into these categories as a convenience 
for separating Defense 6.1 funding from Defense 6.2 
funding. The university community takes issue with placing 
technological data relating to these categories under 
unlimited rights regardless of the source of funds. Very 
often testing and evaluation projects undertaken in 
universities require use of third-party owned materials. 
Since data from such activity may reveal commercial trade 
secrets, access to third-party owned materials is difficult 
to obtain if the government will be entitled to unlimited 
rights in data. We believe that data derived from testing, 
evaluation, and analysis should be subject to a source of 
funds test and should not automatically carry unlimited 
rights. COGR recommends modifying the definition of this 
category of unlimited rights data to specifically address 
these concerns. 
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Obligations of Indemnification Under Nondisclosure 
Agreements 

The university community has a major concern that accepting 
Government Furnished Information with Restrictive Legends 
will expose them to indemnification liability that is not 
tenable for nonprofit educational institutions. The new 
language proposed for the "Use and Non-disclosure 
Agreement" at 252.227-7025 requires recipients of GFI 
marked with restrictive legends to indemnify the government 
for the recipient’s use and misuse of the information and 
for the use or misuse by any third party to whom the 
information is released. COGR believes that the burden for 
third-party use should be shifted to the third party and 
urges substitution of a contractual requirement that 
permits disclosure only to third parties who have agreed to 
indemnify the government for the misuse or unauthorized 
release of the GRI. 

V. Conclusion 

Overall, the university community sees the Committee’s 
recommendations as positive movement towards a more 
balanced procurement policy. However, the proposed rules 
still fall far short of recognizing how business is done in 
the commercial marketplace. While the universities 
acknowledge the special needs of government procurement, we 
believe that procurement goals should be better balanced 
with Administration goals of dual-use conversion, U.S. 
competitiveness and encouraging job growth in the major 
industries and small businesses. Subjecting R&D 
procurement to a serious "government needs" test would 
signal a major change in thinking, and might well result in 
cost reductions. COGR endorses the adoption of these new 
proposed rules as a staging platform for the next step 
which would see the government pro-actively encourage and 
recognize industry cost-sharing, private innovation, 
industry-university-government partnerships and university 
technology transfer as worthy goals of government 
procurement. 


Sincerely, 



Milton Goldberg 
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Corporation 
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Mr. Robert Donatuti 

Deputy Director for Major Policy Initiatives 

1200 South Fern Street 

Arlington, VA 22202 2808 

ATTN: Ms. Angelena Moy, OUSD (A&T)/DDP 

RE: DAR Case 91-312 

Dear Mr. Donatuti: 

/ am writing to you today to respond to your request for comments on the proposed changes 
in regulations governing rights in technical data. We do not develop data, but utilize technical 
data provided by the government to produce quality spare parts to the government at 
competitive prices. Columbia Gear has been manufacturing defense related products for over 
20 years. 

We at Columbia Gear are legitimately concerned that these changes will negatively affect our 
business opportunities. We are also concerned that this rule is being promulgated for the 
benefit of large prime contractors at the expense of small business competitors for the 
aftermarket. We are bringing this matter to the attention of our elected representatives, in the 
hope that Congress will fully review the impact of this change on competition and our tax 
dollars. 

We are concerned about the following: 

• Changes in language making any data developed in performance of a government 
contract will result in less data being available. We don't believe that data resulting from 
development of a defense end product should be the property of an OEM. 

• Data charged to an indirect poo! will become proprietary to the OEM. We fully 
understand the argument that CAS will not allow misuse of this flexibility, but still believe that 
the OEMs will find this a loophole to craw! through. (This is demonstrated by the fact that 
OEM members of the 807 panel fought hard to achieve this concession.) 

• We are aware of contentions that these changes will only affect future development. 
We are afraid, however, that these changes may be applied to system upgrades, contract 
enhancements, etc., and seriously affect the spare parts market. 
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The more data there is available, the more competition. The more competition, the greater the 
savings to the taxpayer. We, as taxpayers, have a right to the savings produced through the 
competition as well as a right to data developed-according to any formula-with any of our 
tax dollars. 

To summarize, we believe that this proposal will unnecessarily harm the ability of qualified 
small businesses to provide spare parts at a cost savings to the taxpayer. By affecting 
thousands of component manufacturers across the country, it will further erode the second 
tier suppliers which form an essential segment of our defense industrial base. And finally, it 
will result in American jobs sent offshore and a return to the $500 toilet seat Secretary Perry 
is hoping to avoid. 


Sincerely, 


Lyienuhring Q 

General Sales Manager 


copy: Senator Joe Bertram 

Congressman Collin Peterson 
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DERCO INDUSTRIES. INC. 



Telephone: (414) 355-3066 • Telex 260342 • Cable DERCOMIL 
FAX (414) 355-6129 

1 1 August 1 994 

Deputy Director 
Major Policy Initiatives 
1200 S. Fern Street 
Arlington,. VA 22202-2808 

Attn: Ms. Angelena Moy, OUSD (A + T) DDP 

Ref: DAR Case 91-312 

Dear Deputy Director Moy: 

As a member of the small business community serving the Department of Defense and 
the Commercial market, I submit comments to the proposed rules as detailed in the June 
20, 1994, Federal Register, 807 Committee. 

The overall affect of the proposal changes will have a devastating effect on the small 
businesses that currently act as Department of Defense contractors and subcontractors. 
We are opposed to any changes which, in affect, reduce competition, increase costs, and 
place an undue burden on the small business community and the tax payers. 

1 . The proposed change to limit technical data charged as indirect costs to limited 
rights status will inhibit competition. An Original Equipment Manufacturer can adjust the 
way development costs are credited, thereby ending the DOD's free access to the 
technical data they have funded. The result will be increased costs and less competition. 

2. The proposed change to eliminate the requirement for DOD obtaining unlimited 
rights when data was developed under a government contract will also inhibit 
competition. Again, when the DOD has funded the development of the data, DOD 
should have the right to use the data to encourage competition and lower future costs. 

3. We oppose a mix of private and government funding for development resulting in 
5 years of Government Purpose Rights, without imposing a percentage guideline. A 
nominal investment can engender an OEM to 5 years of exclusivity and over-priced 
spares. To allow for adequate recoupment of DOD investment, a 50% threshold for 
private investment should be added to the rule. 

4. We also oppose the rule stating the DOD will be given data rights only as 
customarily provided to the public. The basis of private agreements should not be 
implemented in DOD contracting, as this will further reduce DOD's return on investment 
for technical design, thereby increasing overall costs. 

Any efforts to amend the technical data rights regulations must be evaluated by the 
entire industry and studied carefully for the impact on all sides of the defense industrial 
base. A committee should include OEM's as well as DOD and small businesses. The 
end result must not be unnecessarily increased defense costs, restricted competition, and 
a weakening of military readiness. 

Best Regards, y 

— . 

Mark Hoehnen 
General Manager 
Derco Industries, Inc. 

Enclosures: 


Location; 8000 West Tower Avenue • Milwaukee, Wl 53223 
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Copies to: 


The Honorable Senator Herb Kohl 
330 Hart Senate Office Building 
Washington D.C., 20510-4903 


Representative Tom Barrett 
313 Cannon House Office Building 
Washington D.C., 20515 


The Honorable Ron Dellums 
Chairman 

House Armed Services Committee 
2120 Rayburn House Office Building 
Room 2108 

Washington D.C., 20515-6035 


Electro-methods, Inc. 

Attn: Donald M. Judson, President 
P.O. Box 54 
330 Governors Highway 
South Windsor, CT 06074 


The Honorable Dale Bumpers 
Chairman 

Committee on Small Business 
United States Senate 
Russell Senate Office Build6 


The Honorable Senator Russ Feingold 
502 Hart Senate Office Building 
Washington D.C., 20510-4904 


The Honorable Sam Nunn 
Chairman 

Senate Armed Services Committee 
Dirksen Building, Room SD303 
Washington D.C., 20510 


The Honorable Jere W. Glover 

Chief Counsel 

Office of Advocacy 

U.S. Small Business Administration 

409 3rd Street, S.W., 7th Floor 

Washington D.C., 20416 


Wisconsin Procurement Institute, Inc. 
Attn: Barry Holland 
840 Lake Avenue 
Racine, Wl 53403-1566 


The Honorable Larry Pressler 
Ranking Minority 
Committee on Small Business 
United States Senate 


Location: 8000 West Tower Avenue • Milwaukee, Wl 53223 



Ms. Angelina Moy 
OUSD (A&T) DDP 
1211 South Fern Street 
Arlington, VA 22202-2808 

Subject: DAR Case 91-312 

Dear Ms. Moy: 

This letter is in regard to the subject DAR Case. 

First of all, I want to emphasize I support your effort to update the Federal 
Acquisition Regulation Supplement "Rights in Technical Data". Although my 
views are represented in the more comprehensive letter from the IDCC committee 
signed by Mr. Frank Abbott, there is one item which I would like to comment 
further on - that is the stated five year period for Government Purpose Rights. 

The way the proposed change is written the five year period commences with the 
effective date of the contract. If it is a three year contract, which is common, it 
would mean that at the completion of a contract there would only be two years 
remaining to introduce a product and develop a market. For high technology 
materials, such as Dow Coming produces and sells, it commonly takes five to ten 
years to develop a market for a product. An extreme example is continuous 
ceramic fiber tow. Dow Coming and many other companies have been cairying 
our research, development and marketing products for greater than 15 years. 
Furthermore, many companies have been selling ceramic fiber tow for 5 years or 
more. I doubt that any company is satisfied or encouraged with the development 
of the market to date. Unfortunately, it will probably take at least another 10 years 
to develop an attractive market for ceramic fiber tow. In this situation a 5 year 
Government Purpose Rights would be inadequate. 

I realize that the proposed change, five year period is followed by "or such other 
period as the parties negotiate". My fear is, however, that the COs will view this 
as the recommended period, and will be difficult to move to a more reasonable 
period. I would recormnend not mentioning a specific period, simply state a 
reasonable number of years will be determined in negotiations. If you feel a 
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number of years is required it would be more equitable to cite a range such as 5 to 
17 years. A third alternative would be to have Ae Government Purpose Rights 
period start at the termination of the contract. 

I appreciate the opportunity to comment on this important effort to update the 
DFAR regarding Rights in Technical Data. 


Sincerely, 



Ward Collins 

Sr. Manager, Cooperative R&D 
Dow Coming Corporation 
Phone: (517)-496-6114 
Fax: (517)-496-5324 
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From: Barry Dube’ 

2150 Duckwalk Court 
Waldorf, Md 20602 

To; Deputy Director 

Major Policy Initiatives 
1200 S. Fern St. 

Arlington, Va 22202-2808 
Attn: Ms. A. Moy 

Subj : DF AR CASE 91-312 COMMENTS 
Dear Ms. Moy, 

Attached are my comments concerning the subject Case. I am employed in the 
area of technical data acquisition and application, and generate my comments from my 
14 years in this business. As a taxpayer, I felt it important to identify impact areas, both 
bad and good. Most of the proposed changes are acceptable, however, several areas 
negetively affect the government’s ability to properly operate because of conflicting 
mandates between Public Law and Defense regulations, or acquisition process controls. 

The attached document contains for each problem a problem statement, proposed 
correction, and brief reason for correction need. Many corrections reflect an approach 
of teaming with the offerors/contractors, where both parties keep each other’s needs in 
perspective and neither side has an overwhelming advantage. Of note is the comment 
for mixed funding and the beneficial partnering that can occur if the correction is 
implemented, and the comment for Competition in Contracting Act (CICA) impact. 

I look forward to hearing from you. If I can be of any further assistance, please 
contact me at the above address or evenings at (301) 843-0653, days at (301)221-8876. 




Reader note: Subpart 227.4 (Rights on Technical Data) proposed 

changes are considered acceptable except where commented upon. 

1. 227.403-1 (Policy) 

Problem: As written, this subparagraph has two problems: 

First, 227. 403-1 (e) is in direct conflict with policy 
defined at 227.403-2 (b) (1) because the former disavows 
competitive reacquisition of form, fit, or function identical 
items and the latter requires such action. 

Second, 227.403-1 (e) is in direct contradiction with 
Competition In Contracting Act (CICA) (i.e. Public Law 98-369) . 
CICA compliance requires competition and other socio-economic 
support, such as small business set aside or minority owned 
businesses. Other derivative programs, such as DOD Spare Parts 
Breakout Program, will also be effectively terminated by this 
policy. 

Correction: Add as new subparagraph at 227 .403-1 (e) , as (3) the 

following: " (3) The selected lifecycle support methodology shall 

be "contractor life and type" support and the anticipated item 
service life does not exceed 7 years." Life and type means no 
internal to DOD organic support . 

Reason: Only short life span items /products are suitable 

candidates for commercial organic support or for negating CICA 
benefits. This must be a controlling consideration. Conflicting 
criteria must also be removed. 

2. 227.403-4 (a) (1) (License Rights) and 227.403-5 (b) (1) (i) 

Problem: (a) These two sections do not define or place objective 

boundaries as to what "mixed funding" represents . This vagueness 
is untenable. By a contractor's spending the symbolic one (1) 
dollar as part of an indirect cost pool, he would be permitted to 
claim mixed funding and apply government purpose rights almost 
without hindrance. (b) Furthermore, there is no incentivization 
to promote commercial investment as part of clause - which is 
what it's purported reason was claimed as being. 
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Correction: (a) Modify as follows: In the third sentence, after 
the words "..funding, the Government," insert the following text: 
"in accordance with the below schedule.". 

(b) After third sentence, indent and add this following 
schedule: 


MIXED FUNDING INCENTIVIZATION FORMULA: 

For every ten percent increment of private funding applicable to 
the data in the areas of direct costs (i.e. excluding general and 
administrative) , the contract terms except as excluded above, 
shall (a) permit application of government purpose license rights 
to technical data for a period of one calendar year for each ten 
percent increment, and (b) create provisions to utilize dedicated 
contractor support for the product, item, or process for a period 
of one-half (.5) calendar year for every ten percent increment of 
funding. For increment values over sixty percent, the contractor 
and government will enter into negotiations for application of 
DFAR Appendix D, Component Breakout. Rounding of increment 
values shall apply the following rule to the ''ones" digit: "Ones" 
values less than or equal to five, round to the nearest "tens" 
position; "ones" value greater than five, round to the next 
higher "tens" position. " (e.g. 13<15, round to 10; 47>45, round 
to 50) . 

Note: The clause at 252 . 227-7013 (b) (1) (ix) (B) (2) should be 
changed also to reflect this formula vice the 5 year period 
currently stated. Formula can be placed in either location, 
with 252.227-7013 being the preferred location. 

Reason: As written, these sections do nothing to either forge a 

genuine incentive program for offerors and contractors or provide 
for the government to benefit from the partnership. The 
recommended rewrite provides for a fair and equitable socio- 
economic rule for both parties. Additionally, it's time schedule 
permits proactive and flexible program office implementation of 
lifecycle support requirements consistent with DODI 5000.2 and 
availability of funds and resources at various points of the 
program's lifecycle. In short, it's reinventing government so 
that both Industry and the DOD reap maximum benefits while 
encouraging creativity. 


3. 227.402-1 (Commercial Items or Processes) 

a) Problem: Subparagraph (a) (1) Prohibits DOD from acquiring 

data needed for the crucial lifecycle functions of rework and 
spare parts replacement. These are separate and distinct 
lifecycle functions that, if omitted, render the hardware in need 
into a non-mission capable (NMC) status. The only circumstance 
where this is not present is disposable parts . NMC status for 
most weapon systems hardware is untenable under most conceivable 
scenarios . 

Correction: Two part correction needed: Part one is to insert 

the terms "government rework" and "procurement of suitable 
replacement parts" in the first sentence of (a) (1) after the 
words "... repair or maintenance." The second correction is to 
add a new subparagraph (3) under (b) as follows; (b) (3) comply 
with 227.402-1 (a) when life and type organic support has been 
contracted for from the offerors and contractors. 

Reason: a) This correction allows DOD to provide for lifecycle 

support necessary to preclude NMC status. 

b) Provides for alternate course of action to DOD to 
permit our better utilization of commercial capabilities to 
perform organic support. This action is in line with elimination 
of specifications and DOD data rights erosion. 

4. 227.402-2 (Rights in Technical Data) 

Problem: Subparagraph (a) is in direct conflict with the 

implementation of the clause at 252.227-7015. Specifically, this 
clause (227.402-2) makes the statement that DOD use of such data 
is limited to internal DOD functions, the "Generally" caveat not 
withstanding; however, the clause at 252.227-7015 permits 
unlimited application of "form, fit, and function" data. Form, 
fit, and function data will be extensively used both internal to 
DOD and external by suppliers/competitors to furnish either 
spare, replacement, or repair parts needed to keep contractors' 
commercial products operational. The conflict between text and 
intent must be remedied. 

Correction: Modify 227.402-2 (a) as follows: Second sentence 

delete the word "Generally" ; in place there of insert the 
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following phrase. "With the exception of technical data 
addressed at 227 .402-1 (a) (1) and 227 .402-1 (a) (2)." 

Reason: Provides clarification and allowance of use of form, 
fit, and function data products for repair, rework, and spares 
support . 

5. 227.403-l(b) (2) : 

Problem: This statement is vague in meaning as to just what 

"acceptance of technical data" means. Very extensive corporate 
experience in specifying and enforcing contracted for data 
requirements under this phrase proves that it is too nebulous to 
realistically apply as is. 

Correction: Delete existing sentence and substitute in place the 

following : 

(2) Establish or reference both contractor/offeror and DOD 
data managers procedures to be applied to determine the 
following: 

(a) Suitability of technical data for intended 
lifecycle support usage as defined by program 
Acquisition Plan (AP) or Integrated Logistics Support 
Plan (ILSP) , and 

(b) Compliance with contractually specified ordering 
provisions . 

Reason: The term "acceptability" is not specific enough and 

frequently causes dissension between supplier and buyer. Rather, 
the usage of acceptable to perform expected lifecycle task and 
acceptable to contractual provisions need to prevail and be 
defined. 

6. 252.227-7013: Omitted from the definitions 

Problem: Section is the topic of "Copy Right." Copy Right 

issues are frequently surfacing as contractors attempt to apply 
copy rights to technical content of technical data, versus 
classic authorship. This abuse must be stopped. 

Correction: Include under definitions, the reference to P.L. and 

short definition of copyright as follows: '‘'‘Copyrights: See 17 
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U.S.C. 102; defined as works of authorship that exclude 
protection of application to ideas, procedures, processes, 
regardless of form, in which described, explained, or otherwise 
illustrated. " 

Reason: Correct problem area suffering from misapplication and 

abuse . 

7, 252.227-7013 Alternate 1 (xxxl994) 

Problem: By nature of its language, this clause will 

systematically prohibit the government form entering into 
competitive acquisition for many years (not just 2 -see subpar. 3) 
a£ter the date of any contractually ordered, unlimited rights 
technical data products. The government, to comply with Freedom 
of Information Act (FOIA) , as well as put out bid sets in 
anticipation of competitive contract activities, often publishes 
the data in question immediately after receipt. By stringing the 
DOD along with undelivered technical data, the development 
contractor could (probably will) exercise this clause and 
effectively stop competition of the development or production 
efforts; i.e. it makes the contractor sole source until he 
decides to release (allow the DOD to publish) the technical data 
to general public. 

Correction: a) Best alternative : Delete this alternate 

in its entirety. It has too severe an impact to 
competition of major acquisitions to permit. 

b) If deletion not possible, mitigate danger to 
competition by inserting new sentences at end of 
subparagraph (3) as follows: 

"This limitation, however, shall not preclude or 
inhibit DOD engaging in competitive acquisition 
activities . The contractor shall be required to 
abide by Freedom of Information Act and furnish 
any data within the reasonable schedule establish 
by the DOD contracting officer. " 

Reason: The DOD competition process, mandated by CICA, could be 

severely hampered by contractors "dragging their feet" in 
supplying unlimited rights technical data to potential 
competitors . 
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Note: This problem also applies to 252.227-7014 alternate 1 

9, 252.227-7015 (Technical Data Commercial Items) 

Problem: This clause is silent as to use of technical data for 

the purpose of internal Government use of maintenance, repair, 
and rework. If policy is silent as to expectations of partners, 
it will become a point of dissension. 

Correction: Add new subparagraph as (b) (1) (v) as follows: 

" (v) Are needed for purposes of internal government 
functions of maintenance, repair, and rework. " 

Reason: If DOD cannot repair, rework, or maintain the item 

through the form, fit, and function data, weapon system non- 
mission capable status will result, or conversely, the 
implication is either mandated (by default) development 
contractor support for as long as item is in inventory, else the 
item is disposable . 
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leputy Director 
lajor Policy Initiatives 
.200 S. Fern Street 
irlington, VA 22202-2808 


attention; Ms. Angelena Moy / OUSD 


Subject: DAR Case 91-312 - Pentagon Acquisition Reform 


Dear Ms. Moy: 
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It is noteworthy that in most instances the various waste, fraud and 
abuse acts were uncovered by whistle blowers as versus the U.S. 
Government surveillance bodies - DCAA, GAO, Congressional Committees. To 
shift administration to the OEM's would be giving them keys to the 
treasury and the combination to bank safe. 


There would be a potential conflict of interest should the OEM's be 
placed in charge of selecting alternate sources for ^individual prts 
and/or assemblies. We are aware that many OEM's have alliances with and 
percentile ownerships of foreign manufacturers. This beclouds the 
competitive market and has the potential to export the jobs of the 
nation's sillilled labor force. We recognize the global economies of 
today's world are such that "offsets' are a way of life. In accepting 

this reality, we would believe that offsets come from the commercial side 
of the corporate business. This would permit the stipulation that 
Defense dollars be spent in the U.S. A. thereby maintaining the actual 

• talworking manufacturing infrastructure. The GAO finds offsets of as a 
^ed policy. 



BOEING 


LITTON 

INDUSTRIES 


GENERAL ELECTRIC 



GRUMMAN CORP. 


LOCKHEED 


LUCAS INDUSTRIES 


LEGAL ACTIONS 


Paid 75 million 
covering "mischarges" 
on contracts. 


Paid 3.9 million 

Gov't charge. of conspiracy 

and wire fraud. 

Paid 82 million 
Fine for overcharging. 


Paid 130 million 
16 instances involving 
false billing, money 
laundering, weapons 
procurement fraud, bribery, 
Israel, Saudi Arabia & Egypt. 

Falsification of test results 
Cleveland plane dealer. 

Whistleblower 
awarded 13 million of 
a G.E. 59.5 million for 
fraud. 

Paid 20 million 

for improper financing 

dealings. 


Investigation of bribery in 
Korea cited for possible 
violation of foreign corrupt 
practices act. 


Paid 12 million 
supplied subquality parts 
used by F18 aircraft. 
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Wall Street Journal 


e 2 , Legal Actions: 


MCDONNELL 

DOUGLAS 


KAMAN CORP. 
RAYMOND 
ENGINEERING 


TELEDYNE 



UNITED 

TECHNOLOGIES 


LEGAL ACTIONS 


Air Force Officers refuse 
to testify on 1.5 billion 
cost overruns. 


Paid 765,000. fine for 
overcharges . 


Paid 112.5 million 
result of whistle blowers 
efforts 

Indicted for Illegal 
export of munitions 
pellets 


Sikorsky / Saudi Arabia 
bribery. 

Paid 150 million for 
overcharging. 

Overcharges of Israel 
purchases thru General 
Dotan of Israel Air Force 

Hamilton Standard cited for 
price increases from 8 
million to 23 million in 
3 years for space shuttle 
design. 
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Hartford Courant 

Wall Street 
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Wall Street 
Journal 

Hartford Courant 

Hartford Courant 

Hartford Courant 
Washington Times 
Hartford Courant 
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Litton Industries pleads guilty 
in defense-contract fraud probe 


Los Angeles Times 

WASHINGTON — Defense con- 
tracting giant Litton Industries Inc 
pleaded guilty to federal fraud 
charges Friday and agreed to pay 
$ 3 ^ million in fines, daims and 

prosecution costs arising from the 
1988 01 Wind defense procurement 

The negotiated plea marked the 
final case in a 7%-year-Iong Justice 
Department legal campaign that re- 
sulted in the conviction of 64 gov- 
ernment ofOdals, consultants and 
^ corporate executives from 10 de- 
'-.fense contracting companies and 
f brought in $250 million in penalties. 

• The massive procurement scan- 
*dal erupted in the mid-1980s at the 
. peak of the milit^ spending boom, 

' and the ensuing investigation broke 
.important new grotmd in the prose- 
tcution of white-collar crime, includ- 
ing the first use of wiretaps against 
fcorporate and government law- 
'hre^ers. 

It also brought a significant tight- 
ening of the procedures the Defense 
Department uses in doing business 
..i,with contractors and outside con- 
sultants, ending the previoxis laxity 
.that had allowed both sides to trade 
insider information and play favor- 
ites on big contracts. 

In a statement issued after Fri- 
day's plea. Attorney General Janet 
Reno called the probe, which 
begun during the Reagan adminis- 
tration, "one of the most success- 
ful . . ever underTaken,” saying it 
“fundamentally changed how 
^^te-collar crimes are investigat- 
ed.” 

She prediaed that the techniques 
honed in the 111 Wind prosecution 
would serve as a prototype for fu- 
ture investigations into crimes in- 
volving fraud in environmental, 
medi(^, insurance and consumer 
*nssues, as well as in government 
omtraaing. ^ 

*The criminal charges to which 


The negotiated plea 
marked the case in a 
7y2-year-long legal 
campaign that resulted in 
the conviction of 64 
government officials. 


Los Angeles-based Litton pleaded 
guilty Friday alleged that execu- 
tives of the company's Litton Data 
Systems hired consultants with 
contacts inside the Pentagon to pro- 
vide them with confidential ii^r- 
mation needed to win Navy and Ma- 
rine Corps procurement contracts. 

Although Litton ultimately was 
unsuccessful — it failed to win con- 
tracts on two of the projects and 
decided against submitting a bid on 
a third after the probe beome pub- 
lic — the government charged the 
company with conspiracy and wire 
fraud. 

The incidents, which occurred be- 
tween March 1 987 and June 1988, 
involved contract s for the advanced 
tactical air command central, a 
multimillion-dollar Marine Corps 
radar and ground-control system; 
the ANAJYQ-21 electronic display; 
and a Marine Corps signal convert- 
er. 

The two executives of Litton Data 
Systems Thomas 0. McAusland, 
former senior vice president of busi- 
ness development, and Christopher 
M. Paford, former business devel- 
opment direaor — were conviaed 
in an earlier case. 

Litton Industries, Inc, in a state- 
ment issued Friday, said it had 
pleaded guilty only because it tech- 
nically is legally responsible for all 
actions taken by senior-level man- 
agers, but insisted that it had nei- 
ther broken any lew nor benefited 
from any of the deals. 




Litton Unit Agrees to Pay $82 Millionii 
To U*S, to Settle Contrott^Padding Case 

By Oavs J. JmnsriM T 


By David J.jErrzBsoN 

WA4JLSWW Jo^ 

, ANGELSS**a unit ctf TJttui^ iDdns* 

Wo^ agreed to piy the 
2flk» to seme a whistlM^^ 

Itpadded goveuiment ^ 

away .ftran its oaotmernal 
CBBtoDsers. ^ ^ 

- Tbe Litton Systems Inc amt irnd 
t potential liability of ttso mllUon in 
aama««s and penalties in the case, wnicn 
•IS originally filed in 1988 under the False 
□alms Act. me so^alled wnistle>bkmer 
^atute that allows private to sue 

I ^S?**** behalf of me government. In 
jTaddlOon m me S82 minion. Lltmn amed to 

' *® *be nongovemmentplalD* 

^aisforatmrneysfeec.,;i • i. 

' rr* ^ goveniment and former 

Xltton employee James Carton, a ternmical ■ 

dtaector of the Litton Computer Services 
( ttvlslo n of Litton Systems, alleged that 
‘ littm had systemiui cally ■ shifted com* 
IWteU gage c osts from ennin>#ii'l^| to mOi . 
tuy customers at its Woodland 
Cant, ofBce. In some cases. Litton 
charged me government as much as lo 
thnes more for me same work as It 
charged commercial cust om e rs . Assistant 
Ui Attorney Howard Daniels, who han- 
dled me case. said. Lltmn masked me 
mlsallocadon through a complex compu- 
terised accounting system, the piaintirfc 
•Altegcdr* '* ^ 

The company settled the suit without 
■ any admission of wrongdoing or nahillty. 

' - Mr. Daniels said It hasn't yet been 
d e cid ed bow much of the 882 tnimnn Bir. 
Carbw and the other nongovernment 
piaintl ginme case, the Washlngton.D.C.- 
hased nonprofit group Taxpayers Against 
Ftaud. will receive, though they are enti- 
ded m between 15% and 25% under the 
FatMClaims AcL 

ChalnDan Oefeads Posldon 

**A dedslon to settle is a difficult choice 
when you believe your position is correct,- 
ChainnaD Alton J* Braun said to a 
yteni ent. ‘This decisioo was made in 
recognition of me potentiaUy significant 
emount at risk and me disruptive force of 
long-term litigation. The mutually accept- 


able agreement fully dlsnosea af «« 
that could have taken several more yean 
to resolve through the judicial process." 

Utton's exposure in the case was signif-* I 

iomtty heightened In July U92: a iederalH 
court judge, ruling on several teues Inthe; 
case, found that lionn Systems bad ndsal- 
located costs at the oomputerisenrteei 
buriness. vloly ing several proenronent 
laws and overcharging the Pentagon by an 
estimated SSO miUion. ' . 

n me case bad gone to triaL TJwnn « 
Beverly HUls-besed advanced-electromes’ 
and d efens e -systems maker, would have! 

had m prove it didn't Imowingty violate the 

law — despite evidence that the 
0 PP8ul ted two accounting ex p em wboaoid 
Lton Its cost system was UlegaLTte JT-^ 

Attorney's office in Los Angeles 
‘that Litton managers lied to govemmoDn 
mimmrs and knowingly filed false paperr 
with the government to conceal the'mm-l 
practlcci." -.u?- j 
Im of U.S. Boles ~ ^ I 

B« Preston, Utmn's senior vice" 
president and general counsel, said. ‘*We' 
beUi^ that we correctly interpreted mesci 
o^lex government regulations, and thai] 
me Utmn employees involved ini 
He added: "It is our further^ 

; oeiief mat me accounting system in olacei 
, at u cnn Co mputer Services division 
W lowered me costs to all customers, 
indu^ a,e government, by several mil- 
lion dollars. It unfortunately illustrates 
te mfficulty m attempting o do govem- 
commensal vrark In the same 

^ Besuit c laim e d that Lltmn. using tbe-l 

w» computer m account for Its ®mmer 

y . eustomers, bad altered 

m ttoou^a so-called 'memory cap" 
that undarecorded computer usage and 
gMv oom mai'cial customers discounts 
me Pentagon. The prac- 
ace oc ogred between 1981 and 1992. the 
gomtunent said, 

IJtto announced me settlement after 
trading. In composite trading 
2®s**rtay on the New York Stock Ex* 

at 836 JO. up 

9L22S, or 3,2%. 



at dw pim. GtwmiMA. MadS^^^S 

** **y ”^* **» *-^ 8 *^ 5 : 

GS t>» P«*d^ ««t oi*r« «W 

liidarai MvatBaaat haa roilariiu?^ 

ffaaa PU aaliiM iMdar dM niaa Oa^j 

As 6o« naniiwarwi idat tnad latkiai* i 
w CMuaoa aad aaibt. aa%,jj, j 
bvcmuM a winrU bionj on rii« imida* 
public. H*» w i b w p iaa d.ia *u«d ’ 
chma? A lOtcar lurwr by a Ctbi^ 
W aa b i nrw i Uaivaniir prataMr 
dm f d d i di at tba Amm 100 «tta 
iawdMd in am or aiota 'afndieaai iU* 
falitiaa. S^^nt^^nra at tba oarpurainHia ' 



^Aa dwaami^B appraacb atay Or may 


IT'or street ci*xiELiaaa.ls, tHree ^i*i3s:es 
j^<SL tliey’re oiat. DE^'or corxjoratioaas, it’s 
a.-wHole <i 1 fTer ent Toa>llsa,rne 

i 

\WASMiNGTON\ 


ED BY BILL CLINTON, THE CRIME HGHTERS OF WASHINGTON HAVE KIT 

— upon a wondrous new weapon for stomping on criminal.^; Three 


strikes and you're out. For anyone convicted o£ committing three 


violence, from armed robbery to rape and murder, the judicial remedy will be 


L Lock 'em up for life: throw tw«r the kcr> 

Lcovc aside all the rcasoca why this prohehir won't dceer inoknt 
nac any more than the ie¥rvmi of the death penalty has diaeoufoged 
omioides. The idea o so simpk and direct • and so wildly popular 
that only the hreveit pohboan will dace question it. At both the 
nee and iedcrml ImIs. the pnncipl e a goinf to be e n ac t ed into law. 
Meanwhile there is an or^ variecy ot repeat oEcnder who skips 
■om one Bond enmt ro the neat and yet never encoumcn (lie same 
ind or angry raekonai^ Tba crones of these oBfendca are mainly 
:mut money — ttealiag public a io n ey — but some of the oBcnsaa eui 
ISO endanger Kvea 

Let s fieme soom of these rebdivms: Bociag. General Eleeaie, 
irummaa, Honeywell, Hughes Aircratt, Lictoo Industnea, 
•lagnavoA Martin Martetta, McDonnell Douglas, Nervhsop, 
laythto n . Rodewdl loeenBaaonai, Tdcdyna, Toa s laacruaeaai, 
Jnised TeehnoAoyra 

All of these corpoiaaons ere mo^ drfrnsr eoatSMoa, and. all . 
eve been caught dchaudiag the federal gmonaae in ooe «my or 
nechee. And all cf them campanna have bea nailed at least ^tae 
imm in racear yaukTypoUy, ebay pay a fine or Dig nrfiri h aae» 
l e m e n t and premoa not ca do it a^ufr Tha paesn of eorpotmee 
hoM is not f e s tricBtd s defense eonoaewa, of cou nA - but they 
Bar the mosr danahe minplfi of a ey scaa that stiaet aiouoals 
mghc reasonably fiaaatbe as unequal jueboa. 

G£ seems almoec in a chaiiaal dam by ccaei£ Ac leao. it geo 
aught more often than ethers. According to the Proicct on 
government Ovenight (the folks vdio fisic spodightod the |600 tor 
rt scats that the Pentagon was buying in tha '80aL GE bas been 
n volv e d in 16 diEcrcnrcpisodcs of lawicasiees « everything from 
alsc billingi and wmpe nr procutemcnc frsud eo money laundering 
md beibery. Hughes Airoait has nine scstkas *g*»**w u, «od it's stsli 


but a hnalar approach to eorpomce 
would cerotnly put the squeen on recai- I 
vise CEOs by hittiag ehor bortnm Mnt. 
Ralph Nader has proposed that repeat 
offenders — companies that reguUrt* 
de^aud tupeyets • be banned from sdlit*g 
to the government for s fumd per io d rf 
esme. The same principle could br ex- 
tended further eo cover the muldrudr 
special erne breaks and subhdies made eveil* 
tbio to businen: If you rcgulsdy break die 
law. you are not digibic to share m Uncie 
Sam'a pork and gravy. 

Lee s not hold our breath waiting to sst if 
this idea estehes on in Washington. Tlir 
same definse conBoaoti who get naded .v 
regolarfy for fraud are eurrendv loubyiri: ; 
Con^m » voaken die ^ke Gabsu Ac*.. 
Bwn plaining that it a unfair to chnn. TI»e i 
flwssage is dear Muggers who wear suttx | 
should get an unlimited number of sains, n • 
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Government sues GE 
over engine problem 


AnodifdPrm 

CLE VELAND — TTw Jusicc D*- 
panment is suing Gcnenl Electric 
Co. anniting it of suppreamg test 
iwulti sho«^ 7,000 militixy and 

•cpainercui jet engmes — indudiag 

pp* a on Air Force One— had dan- 
fBTOus electhcal flaws. 
j-Tt e goveraaent is •^tlrlrur at 
Mast Sl op million in danuges in that 

bwsnit unsealed ‘nntisday in fMer* 

^eouit. The Plain Dealer reported 


•^The Jusooe Oepaineeet said the 
^.alleged flaws could cause fires or 
of power. No sashes were 
: ’ N n^ffnQ on^ in th€ suit. 

'I^GE, which builds the engiaes in 
. - ft^urban Cincinnati, denied the ai* 
rJpS^ons — first leveled by a whis- . 


have the best safety and reliability 
raeord in the world. 

*Tt is unoonsdonahie to raise 
. b as el ess allegations that could 
wtongty raise concents in the pub> 
Ifc Mi nd." GE spokemnn George 
Jamson toM The AssoGiited Prm 

TbecompeaysaidittoldthePen- 
Mgon ind Fedsal Avisdoa Adana* I 
iMrstioa of the whistle-blower's 
afety concerns in 1992. 

Ge neral Electric which c r>'"p*»t i 
with the East Hutford, Conn. -based 
j« engiae builder Pratt A Whitney, 
M its corporate headqusnen in 
Fairfleld, Conn. 

The all egari o n s in the lawsuit in- 
a proc^ that shields a jet 
P Mne 's electrical components from 
.microarsTe and radtf transmis- 


se«G£,PageB 2 


GE su^ dnj^ei^meptbDiems 


Continned from Page B 1 

sions, radios and other devices that 
can interfere with engine operation. 

- TThese GE engines unnecessarily 
endanger the health and well-being 
of pilots, maintensnce service per- 
sonnel and passengers, including a 
very real likelihood of loss of life,'* 
the government said. 

. 4 . The lawsuit said Air Force One. 
the president’s plane, “is also prone 
to an electrical system breakdown, 
engine malfunction, or worse, be- 
cause of GE's fraud.” 

• Federal officials said the suspea 
jet engines power such military jets 
aa the F-14 and F-16 fighters, the 
staaltb bomber, the B-1 bomber and 


the AWACS reconnaissance plane. 
Commercial engines said to be sus- 
ceptible to the defects are used on 
Boeing 747s and the European-built 
Aiihus. 

An indepadem review of thou- 
sands of ertgine service reports filed 
with the FAA since 1990 by airline 
mechanics found no instances of 
electrical problems of the type de- 
scribed by the Justice Department, 
Ure Plain Dealer said. 

Dick Williams, the president of 
Aviation Data Source in Denver, 
who conducted the computer 
search of FAA records, said, “May- 
be it's not happening, or maybe it's 
something that is (hfricult to drag- 


Fe^s GE over engine test results 


- Sy Ihm Aaio ci i frt Prw» 

CLEVELAND The Justice Department is suing 
Geoerml E^etrk Co., ^p^ng it of^ppressing test 
renhsjab^nng TjDOO^imiuiy and eommerdai jet 
eng ine s ^ induding those on Air Force One had 
dangerous ckurira l flaws. 

. The f ov em meot it seeking at least SlOO milHon in 
^Samages iaSht lawsuit unsealed Thursday in federal 
/eovn, Tlie Pluo Dealer reponed today. The Justice 
Departnent said the alleged flaws could cause fires or 
loss of power. No crashes were mentioned in the 
lawsuit 

Fairfleid, Cdnn.«based GE which builds the en- 
gines in suburban Gncinnati, dented the allegations 
* whkh were first leveled by a whistle •blower and 
aaid its engines have the best safety and reliabilicy 
record in the world. 

is unconscionable to raise baseless allegations 
that could wrongly raise concerns in the public mind/* 
GE s pok es man George Jamison told The Associated 
Press today. 

The company said it told the Pentagon and Federal 


concerns in 1992. . 

The ailepdons in the lawsuit involve a process that 
shields a jet plane’s electhcal oomponena from 
microwive and radar transmissions, radios, and ocher 
deviceswthat can interfere with engine operatkxL 
*Tbese GE engines unnecessarily endanger the 
health and weiUbetng of pilots, maintenance service 
personnel, and passengers, including a very teal 
likelihood of loss of life.** the government sakL 
The lawsuit said Air Force One. the pres idoit ^s* 
plane. *^is also prone to an electhcal sytitm break- 
down. engine malfunction, or worse, because of GE*s 
fraud.** 

Federal officials said the suspect jet engines power 
such military jets as the F-14 and F-16 fighters, the 
stealth bomber, the B-1 bomber, and the AWACS 
reconnaissance plane. Commercial engines said to be 
susceptible to the defects are used on Boeing 747s and 
the Ewropean-built Airbus. 

An independent review of thousands of engine 
service reports filed with the FAA since 1990 by 
airline mechanics found no instances of electrical 
problems of the type described by the Justice Depart- 
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Selling hardware overseas 

A bribe investigation of General Electric raises difficult questions 

O n March 30. 1992, John F. trace the officer received 564.700 from contiacB. Some have caused ( 
Welch Jr., the chairman and UNITRA between 1988 and 1992. Aly According to the U.S. General 
chief executive ofScer of Gener- Mansour told CE the payments were not ing Office and the Defense Con 


O n March 30. 1992, John F. 
Welch Jr., the chairman and 
chief executive ofScer of Gener- 
al Electric, received a disturbing letter 
in his FairSeld, Conn., office. The letter 
was sent by Zohair Hak, a GE technical 
d it ect o r b^d in Cairo. GE was alie^ 
under investigation for allegedly fixing 
prices, in the industiiai-diamond 
market. Four months later, the 
company would agree to pay 
neatly S70 million in fines for de- 
tending the Pentagon on sales of 
aircraft engines to Israel. 

Hak’s letter brought Welch 
more bad news. The engineer 
daimed that GE officials bad paid 
hundreds of thousands of dollan 
in bribes to win a 5124.7 million 
contraa with the E^tian gov- 
enunent for a sophisticated radar 
system. Welch oidered an investi- 
^don. The Department of Jus- 
dee and Rep. John Dingell, a 
Michigan Democrat, are current- 
ly investigadng the maner. 

Making payments. From the ev- 
idence amassed to date, it looks 
as if Hak had certainly stumbled 
onto a problem. Hak said that 
the bribes had resulted from a 
S2.75 million subcontract GE had 
signed with Universal Traders 
Co. (UNITRA), run by Aly Man- AlOes. 
sour, a former general in the 
Egyptian Air Force. According to a re- 
port of GE's in vesti gation into the bribe 
allegadons. UNTTRA spent 5485.000 to 
ray for the travel and living expenses of 
Egyptian military officers involved in 
awarding the radar contract. Mansour 
told GE that the officers were paid by 
UNITRA— not with GE money — at 
Egypt's request. The 133-page investiga- 
tive repon says GE "should have 
prevented” the payments. 

U.S. Sews has obtained a copy 
of the report. In the document. 

GE's investigators state that 
Hak’s allegations of bribes could 
not be substandated; other Hak 
aUegadons. however, were con- 
firmed. GE investiga tors found, 
for instance, that OnTTRA had 
hired the chairman of the Egyp- 
tian negotiating team that ap- 
proved the award of the GE con- Welch. 


trace the officer received 564.700 from 
UNITRA between 1988 and 1992. Aly 
Mansour told GE the payments were not 
improper. He discussed the possibility of 
hiring the officer, he says, only after GE 
won the radar contract. .Manin Marietta, 
which has since acquired the GE unit 
that won the Egyptian radar contract. 


contracts. Some have caused problems. 
According to the U.S. General Account- 
ing Office and the Defense Contraa Au- 
dit Agency, Loral .-\etospace Interna- 
tional. a New York-based defense 
electronics company, paid UNTTRA a 51 
million commission to help secure a 1988 
military contract with Egypt. Such pay- 







Presidents Clinton and Hosni Mubarak: Egypt buys billions of U,S. military supplies. 


says it has taken corrective measures as a 
result of the UNITRA flap. 

The case nevenheless illustrates the 
difficulty of policing sales of American 
military hardware overseas. GE had 
certified to both the .American and 
Egyptian governments that it had paid 
no commis.sions to obtain the radar 
contract. But according to GE*s own in- 
_ vcstigaiive report. *’the 
services to be pertormed 
by UNITRA under its 
consulting agreement 
might render the pay- 
ments to UNITRA a fee 
or commission.** 

GE knew of UNITRA’s 
track record. The compa- 
ny has represented Ameri- 
can and other corpora- 
tions on nearly Sl*> billion 
Troubled worth of Eg>*ptian military 


ments could be illegal: Loral says they 
were proper in this instance because the 
money came from co^rate profits— 
not from government funds. 

In the international arms bazaar, dif- 
ferent rules often apply. In the GE case, 
company officials informed UNITRA 
that payment of travel or living ex- 
penses for the Egyptian military officers 
was illeaal: GE. '^However, paid directly 
for more than S19.(X)0 in travel costs for 
the Egyptian officers. GE‘s investiga- 
tors concluded that no payments of any 
kind should have been made to the 
Egyptian officers. *GE realizes that 
payments such as those discussed . . . 
leave the payer vulnerable to accusa- 
tions of bribes or gratuities and are, in 
any event, contrary to sound contract- 
ing procedures.*' * 

By Dololas P.asternak 
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Lockheed Faces 
Possible Action 
"By Air Force 

■j. ' 

. BrRorJ.OtfBsJL 

fg ' Aai IboMAi E. Bicxs 

. JtatriUpsvvn af Tta Jtanr JoawMfc 

LodteadGocp. could taetpoBibissits* 
-rpotioo (tom new Air Force easmcs 
• becusa of tis Wednesday. 

’alOQE wttti' two former employees, on 
‘.J^fieilieS of mairtny iQe^al fawaifw pay* 

Jggl An Air Force spokeswoman said tpe 
Taerrice is ’’eonsidertnc woetoer suspen- 
ji&n. or deOument is a p p ro p ri ate in t&js 
^eese.” A decision on what a do, or if t&e 
^fisTice slBuld take any action at ail. isn't 
Akety to be readied for sereni weeks, sne 
•3^ 

Any suspension or ot&er action could be 
Calmed at eitber tbe nation's No. 2 defense 
jco n a a cair or a umt mat was involved in 
alleged wrongdoing. Hie business 
joted in me ease is Lodcneed Aeronautical 
'^Systems Co. in Marietta. Ga.. wtndi last 
'^year was responsible for SLA billion of 
^ "jxamced's overall S J billion of new con* 

rBecord' 

oberr Gusman. Lockbeed’s assistant 
oounseL said in an interview, 
r, mat be didn't expect any stispen* 
.or aoton barring Lodcbeed from 
‘Lockbeed bas an excelleit 
of integrity, so me ptospea of 
^ . Bsioa is very remote.’* he said. He 

sued a review by tbe Air Force is 
' 'narm al la cases of an indlcanciic but tbat 
Tfi veu tbe iinponance of Lodebeed's pro* 
JW^sms to me Oeptnment of Defense,’* he 
Twmild expedLoekb to have a chance to 
'fjpment its cue bdore any acQoo is 
l^tiken. 

A grand jury in Adaata char ged tbat 
' Gockb^ and two fotiner execuavei. Allen 
-R. Love and Sulfiman A. Nassar. vtolAted 
flbe Foreign Cotnipt Practices Act and 
^-committed omer offenses in maktag pay* 
*TlDen8 to Leila L TaJda. Ms. Takla. re* 
■f tabled in tbe l98Qs as a consultant in 
. >lgy^ was involved in helping Lockheed 
. fteil C-130 Hercules airoaft to Egypt, me 
^ .'fcend jury charged, although she was a 
'^tovenunent offlcuu at me Ome. 



m According to too todicxzBtoCe Loc&mo . 
t aad me two faw ov r cooceiied 

'payments being made o Ms. Takla. woo 
wai ineligible to recetve consultbig fees or 
aeBbssoBs becauM of her posidna lb me 
iDPtiAa pubamesi from 1987 to 1990 . Tbe 
pmwMnri allcgBdIy retsied tn Lodmeed*s 
Ola of mree C*U 0 cane pbrnee fir sn 

ll mjteli l ng OwinTtfiB i n n 

10 bide the payments » bar. Tnrftittng 
ommiBians of SBOO J») for each alnaaft 
an Egyptian company was setup mu was 
to bo nm by bar biBOaod. Abdeikeitti Ouv 
viab. but aesauty was under bar ccomt. 
tne iadleattent sud. Payments wen made 
m SJOO ineresens to various Swis 
buks. It was charged. Tbe iadlesaent also 
eild that alter (T.S. invesdgaion dlacov* 
ered impropcf peymens. a letter was 
prepared in Ooober 1S89 “purportedly 
tHeiT cDttrs SL3 ZXUUlOD COlXlEliS* 
Sian.’* T hr ee months later, however. Lock- 
heed began oegotladng what the grand 
jory a Q toiiuon '^termnAdoa 

fB8^' tix lieu of !ier consimssioii. 

The indiemeot resulted from an inves* 
dfitloD by tbe Defense Clinuoai InvesQ- 
gittve Service wtm asststance from me 
Dirfrnse Cootiaet Audit Agency, and au* 
ttattles tn Switzerland and Egypt Tbe 
caae was bandied by the D.S. attorney's 
oOee in Adana.. 

• Bb a statement. Lockbeed said It “em* 
phatlrally denies me allegadons in me 
indictment and intends to vigorously de- 
lOnd itself against me charges.’’ Mr. Love 
didn't return a phone call, and Mr. .Massar 
couldn’t be located. Lockbeed said Mr. 

! Love bad retired, and tbat Mr. Nassar was 
**no longer an employee.’' 

Lockbeed is also me producer of tbe 
F'lfi. me main Air Force Qgbter. and me 
nes-generailoa F*S Oghter. along wtm 
nameraus missile and space systems. 

Id tbe imd*l97Qs. Lockbeed was among 
rnemajor defense contzacton taned in a 
wanrtal over oveneas bribes, eventually 
to having made S38 million in 
qnesttonable payments to win foreign busi* 
ness. Tbe company then launched a major 
ovestaul of its sales effoits abroad aimed 
at eUfflinadng me kind of activity mat bad 
drawn it mto controversy. 


unu ui i-(Uua5 

Says It F alsified 
Weapons Data 

Plea Agreement Sets Fine. 
New Oversight Standard 
For Military Contractors 


BfAMPr PAont 

JMTX«p0vwe<TkBi Waul Siftorr iowMAk 

A QDU B noitt iDdsBQtti fumc Locn 
MHAaPLCadxmtnnf It tii&flitttini 
oC imssiit Uuodien aAd o rtm US. 
Air Force, ai^reec to par SU auUioo ia 
pnittn and hire to ouolda tcOo vitcth 
ADC nporonc ^ireenr Qo tte Jaeoct Ot* 
putsieiiL 

13m otmifiii dBTfo ifitf pitt icree- 
OHOt flleA yesterday in federal distnct 
ODort in Brooklyn. set a new diftHTi* 

Mr mark for federal intcrrendoa to make 
sore cnat major military conaacm abide 
by US. laws and reculadons. 

Hie court-mandated znonitor. for ex* 
ample, wtil biTe broad power to oondua 
Innsctcadona. review past and praent 
opBTpIlance efions. b eco m e insolted in 
pcmmei dfrtsioos and otneiwise Iteep 
proMcucon informed about any suspected 
qiBllcy-coQirol or etmcal lapses. The new 
position amounts to a cbief ecbics officer 
fat me unit wt» must be acceptable to. 
tad wtm ultimateiT worts for. me gore ra * 


Lucas Unit Admits to Falsifying 
Data on Weapons Sold to Military 


OtKtantd Pnm Pagg A3 
mat to dottnatno wimter poondal do* 
' tacts tn tte Lucai*OiiUt equipnHnt oonsib' 
toed to Uiy P/A-U [jjas is 

eoopon&Bfwtdi ttelBrndfidoo. 

Boitnitass ai baw at lot Aagotas 
tawtgadoa tares ooc ttw pia ia 
ftaoi^ sots a pRcedeat ftr fonae soitta' 
Qcots adfli cQQQ^acsocs caocli^ cbaaxiQC 

ttePeoilQa. 

JDPmr FtmniL a amrior 

eoasd wtm baiidled ttm New Tort mre^ 
fuloo. said me plat afreement is n 
i^ary larfc step fonrird** ta apptytnc in dba 

defapsa arena sonm federal 
nldoes comiwinly used In orctniigd<rlme 
**Riitier allow me company to 
intestlcate itself, it prrrrtdes independent 
ovmilfiit • • • to make sure me oorp o r a tloa 
stays out of trouble.** be said. The a g r ee 
meat Is expected to become next 
week after a court bearinc- 

Gourt documenm filed by me govern* 
ment disclosed mat between 1SS4 and 1991. 
atxnit 4.400 dassifled dev ices , called 
.lannctier electronic units, were delivered 
to me Air Force witbout undergoinc ail 
-required testing. According to court fil* 
in^ workers and supervisors submitted 
fraudulent and sometimes forged certtfica- 


While pr ev i ous tgreemens have re- 
quired outside directors to supervise such 
tasks, prosecutors said that the Lucas 
ABOspace ConuDunicanons A Electronics 
sobdthary is me first large defense con* 
oen to give a oourt*ordered outsider effec- 
tive control over io internal investigations 
and its compliance wtm criminal and dvu 
laws. 

T3ie unit based in Hoptinton. Mass., 
produces electronic equipment and missile 
launchers that came under soudny after 
me of them failed in the Penoan Gulf 
War. 

But yesterdaiTs move won't solve all of 
(be BrlOsb company's legal ^oblems in 
tUs country. A separate cnminal invest!* 
gaHoQ of allegedly substandard aircraft 
pmrts Lms manufactured for use on 
(be Navy's F/A*I8 jets is continuing, ac- 
eormng to company and law-enforcement 
Government agents conducted a 
snrch last year of facilities where Lucas 
manufactures so-called gearboxes mat 
provide power to certain eiecsoaic equip- 
ment on F/A-lBs. 

The U.S. Attorney's office in Los Ange- 
les, which is handling me gearbox inquiry, 
declined to commenL The gearboxes are 
eonsidered oitlcal safety items because 
(bey convert power from me F/A*l8s 
engmes to drive generaton. fuel pumps 
and bydrauiic systems. Industry and gov- 
enrment officials familiar with chat case 
said that prosecumrs. among other things. 

Pfitnt TUnt to Page .4A CoUmit i 


dwsa« ire diftea taripMartrigireu5 
wnra noo and nTmnn (iiiinn i hujb tetts. 
The invefdgadoQ of the launchers was 

reported evlkr tUs year. 

The de ftem. ueml in firing Maverick 
^^9o^ound ffrtitttteg. first under 
m piriflp when many f i ij o q q uriag the 
pga re Gtff Wtf . oanpiny tag proseeu- 
ttrs decenmned that the malfuncdons 
wtfBn *treapnnmMehrany^*ftleodly-flrg'* 
Alt sobnqueui Air Ph ree in* 
ip waiP B g d id tur n up defective soldering, 
broken r ewmir a and other de fl d en de s in 
9 pm e u n l bt i court fd Hie 

iaii nriwr s were mamrfimged by oper a * 
dons of Lucu Aerospace that are treefii in 
Garden Qty, N.Y. 

As part of the plea agreement. Lucas 
Aeroape ce agreed to pay a S4 mlilloo 
criminal fine. S7.S minion to Inspect a nd 
repair launchers, and $500,000 to reim- 
burse U.S. investlgatloo co sts, said 
Itair eady had launched **a sdes of moni- 
toring and compliance measures to guard 
agaiim any ariscrnirttict by its mn* 
ployees.'* 

In addition to the firing units, me plea 
agreement coven false testing of certain 
Army radios in the fail of 1993 by another 
Lucas facility in pa. 



renxagon i^iay 
Bar U.K.S Lucas 
From Contracts 

Investigators Claim Parts 
It Made for U^. Planes 
Pose Safety Hazards 


May Bar U.K. s Lucas 
From Future Jobs 


Oaiuntmd Prom Pigt AZ 
iBBpcpprtMles zbA pointed o tbe uw o( 
defecsre pans in geaitozu 

a Humhiip flf lajUtiTyMmenBinief- 


By AMDT PASZIOa 
«aff]U»a*t«ra<Tn w*u.St**«ri 

Ibe Pentagon Pas pronosad bamng 
Lkm ladnmes PLC fuate odd- 
Sicts. etdng inresdgaiors' Plaints t&at 
wbatandard aiitraftpans fnnn tne Brtt^ 
oompany pose serious safety hazards for 
BdUtaiy pi^ts. industry and federal offl* 
ciftls said. 

Tbe exp&ndisf criznio&l iorestiCBiloo 
(Kuses on suspected false testing and 
ttluuuic (piallty*cuncrol problems afOlcnng 
Ijucss's aerospace opo^ons in die (J.S. 

The Nary. wUch stopped accepting 
certain ^ pans fords priinary jets last 

nwmpr and issued fleetw\de nodces bigti* 
lighting potential safety problems, has told 
cztmtnal investigators that 167 emergency 
iisdlngs of F/A-lS airoaft In the past year 
ami a half are attributable m Lucas-sup* 
WM.H cqatpoenL 

▲ fedsal grand Jury in Los Angeles is 
expected to begin hearing testimony about 
the shortly. While die existence of 
the invesdgadon bad been reported pre* 
Tlously, the scope and details weren't 
disdosed before. 

The failures "have caused engine fires, 
aborted missions and were f ac t ors in the 
toss of alrtraft" according to a confiden- 
tial rep o rt sent last month by the Pentagon 
inspecmr general's office to each of the 
enned services. 

In addldon. Jusdee Department and 
pentagon lovesdgamrs were ooncened 
enough m alert the Federal Avtadon Ad- 
mtnistradon about suspected f als ifi ed test 
A»n alleged unauthorized repairs, and 
problems they discovered in throe 
since last summer at Lucas 
plants in California and Utah. The referrd 
I fftw sent earlier this ytu to the FAA's 
Western regional office in Los Angela, 
according to one petsori familiar wttn it. 
noted die widespread nature of the alleged 
Please Turn to Page AS, Oolumn 1 


yfm nmfl Lucu indooziff fttr* 
tea for die F/ArUL ttia Xctrs nun 
ni f ft mmitm rhmm for die F«16 
thu is the hacfchone of the Air Fone's 
flg h i ar aiscnai. and for B-2 Stealth 
honbets and F-U7 Stealth flghten. Lucas 
also noendy won a oontraa a provide 
amliir parts for use on McOwmrtI 
Ooiglas Corp.'s MD40 ledhien. 

Lucas's rhairwian SlT AStbOnyGQL 
met with top Navy legal offic i a ls yesterday 
a dry a save off administrative airtio n. In ' 
fmmtrm Va_ 4 LucBS spokestoan con- . 
firmed ae Navy's move a od off all new 
military business, but he maintained that 
Tjir<« lias “no knowledge of a link a ae 
Invesilgation between our produea and 
the problems of the F-lSs.” 

Bernard Carey, the spokesman, also 
Mill fhaf company offidals “have done 
their best a lav* remedial action a make 
the pTbdua right." a du d tng a "com- • 
ptetety new management team" at one 
piawt stepped-up atemai compliance re- 
views and hiring outside oonsultans a 
i-mwtiiiT Independent cptailtyduo^ol audifi 
at all U.S. fartHHe*. "We've obviously also 
h«H to keep our civil cusamexs afotmed" 
shorn ae aquiry, the spokesman said. 

A decision by ae Navy could ake 
Ba a ae meantime. J lmlna l 
invesdgators will dig more deeply am the 
operadons of Lucas Western ac., based a 
aty of adustry. Calif. 

Xhe t "<•«< unit's Utah and Caiuomia 
pi«nw produce primarily military pans. 

achJdlng ae gearboxes, which are used to 

ai BTcrt engae power to run essential 
safety-related equipment on let planes. On 
the twin-engae F/A-18, for example, 
|Lucas-built gearboxes at each engae pro- 
vide power to generators, fuel pumps and 

parts of ae hydraulic system. Lucas is ae 

sole source of ae pars for ae planes, and 
Navy are concerned that a pro- 

longed invesdgadon or suspension of deliv- 
[erles could force aem m idle many planes 
00 aircraft-carrier decks. 

Australia. and oaer countries 

«i€w purchased some of ae roughly 3.000 of 
the so-called airframe mounted accessory 
drives for F/A-lHs made over ae years. 

A Navy spokesman adn't have any 
i tptn.diatB comment. The Los Angeles 
U.S. attorney's office and ae Defense 
Criminal tavesdgadve Service, which is 
pardapadng to ae investigation, also 
dedtoed to comment. 

The siminal inquiry comes on ae 
. heels of a S12 million guilty plea by anoaer 
r iii-at unit mat admitted to falsifying tests 
of missile launchers sold to the .Air Force 
and radios sold to the Army. 


sua mat coniBuir »ve raoe 

tbeir best to take remedial acoon to make 
the product right." intiudlng a "com- ; 
fUuty new mioagemem team” at one ' 
ptont stepped-up mtemai compltamy re- 
viewi and hiring outside eotsuitasts to . 
oaoduet independent quailty<ooffol audits | 
as all U.S. fashes. "We've otmousty also | 
bed to keep our criil eus t omeTS tofonned” 
about the toquiry, the spofcfsman said. 

A by the .Navy could cake 

■^Ljirtii: 8ut in tttt SMIlQZDt, GTlfiUIULi 
inmdgaiiirs Will dig mon deeply into the 
opoadons of Lucas Westers Inc., hued to 
Qty of Industry. CailL 

^ f mufs Utah and Callforaii 
ptetiw produce primarily adUtaiy pans. 
iaetialtBg the gearooses. which ate used to 
oovert engine power to run essential 
liSecy^elated equipment on let planes. On 
the i w lu -e aga e F/A-lt. for example. 
Lueu-buiU gearboxes at each engine pro- 

vide power to generamn. fuel pumps and 

puts of the hydraulic system. Lucas is the 
sole Murce of the parts for the planes, and 
Navy offl"*!* are co nce rned that a pro- 
loDged investigation or suspension of dellv- 

sies could force them to idle many planes 

on aimft-carTier decks. 

Australia. and other countries 

»i<n purcbssed some of the roughly 3.000 of 
the sixalled airframe mounted accessory 
drives for F/A-lSs made over the years. 

A Navy spokesman didn't have any 
iiwmaHiat* comment. The Los Angeles 
U.S. aoomey's office and the Defense. 
Criminal Invesdgailve Service, wtncn is 
piffii-tpartny in the tovestigatloii. also 
to oommenL 

The criminal toquiry comes on the 
(i fftf of a S12 million guilty plea by another 
Tiw« unit that admitted to falsifying tos 
of missile launchers sold to the Air Force 
sxtd radios sold to the Army. 

With 17 U.S. fadiittes currently doing 
stmn S200 million of business annually 
with the Pentagon. Lucas has relied on 
acquisitions to increase its defense market 
ia this country. AH of the units 
impHMfd in irregularities were pur- 
chased to the 1*1* 1980& World-Wide. 25% of 
the company's S 4 -biUion-plus to annual 
sales come from aerospace operations. - 
^rrnwtiwy » the Pentagon tovestiga- ^ 
tots’ report, company offidals "removed 
reiec^D tags from ddecttve components 
and then "fals^ marked quallty-assur- 
awe* logs'* tnat die same pens were ^ 

oeptible. Lucas also "may have conducted 

uneuthorized repairs" without tofonning . 

the government, the report todlca^ j 

After f»*"ng down d ozen s of gear* 
boi^tovestS^ concluded that poor 
irartmanship and allegedly 
. pens were responsible 
chi pped gears* damaged bearings aM 
metal shavmgs that often caused 
in fail The F/A-18 gearboxes tove s 
mean dme between faili« 
about one-fifth of their design 
cording to the Pentagon 
of the devices Lucas 
Pentagon for acceptance by the end of last 
month failed inspection. 

Jeff Cole eoKcnbtted to t)as article- 
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i Five Air Force Officials Boycott 
iBrobe Of C-17 Jet Cost Overrun 


I WASHINGTON (AP) — Five Air 

• >btes otEcaia boyco^ a 

( ' tf*! *1*^*""^ yests^y iau SU billioa s 
r oveTTBS aad other probless with 
I the C-17 ar?o jet The < 7ntTTr .a n 
I thTBtssed ea foRB thea CO catify. 

• I “Despite . . . cxsaoreisary stTora to 
< caopcracoa Ccom the depar?- 

’’ ! set. Cher: has best ao ehaoge ia Cher 

' poainon.'* Sop. ioho Canyers. D-Mich«. 

* bwM P*»g House Goverssest Operahoas 


. AXthe Se& Gcassiey. 

said he has soved. to_^bioeh die 
P» 1 ir m T ie »»Ww»t protsoQoa ot* ow ot 
dBB jeaerais tavoived. tad asTcd 
stepped-up etTore to deat=iae whethB 
'aBwaraaied payeeats to the C-17_ 

' ssouated to vioiaaoos oc 

• ■, w'miwal law 

Deed Vaader Sr~iif* Oetsse 
.DeparBot deputy iaspeear jeteaL 
Br ewed the unpicd ffoubla ot the 
MeSoaaeil Oougias cargo jeh aagiag 
■ boa a quality coacrol eoacrovtsTy over 
e tt e g to bailoooiag costs. 

*'* : ‘Ths was also tnated to a video 

showiag a itros test ia winch a C-17 
'wiag euaehed uader pressure lower 
' thaa for by spesSeaaons. 

Coayen told the hesrtag that the 
(Peatagen had rettssed to order live 
'otlicais conneSBa is C-17 pro- 
^3Si to catuy ©core sis juocotcrsitiss 
on Ic^ixuoQ and sxuonsl sccaicy. 

-I betir/s titstr tsursony is acssrd :o 
oDtspicts tbs subcoftirsitiss s iavciu?a* 
ootu* Conyers said. 

Ths oiHcisis arc Miebaoi 3^Dondy, 
ssxistaAt se cre tary of tbs .Air rof^ *ov 
rsartajesssst and Slssnor 
Speesor. birsstcr of der'snsc procu.^- 
meat, ss as tbros otHcsrs involved 
A ebe C-17 ptograsu Ll Gen. Sd-^rd 


P. a«TT, M^. Cca. Mkbad 3uxcbko ; 
and Mxj. G«s. Jooa M. Mtused | 

An msncctof gecml’s report has^ 
disctplme for some of 
iavoived in tbs C«(7 progms. and 
Conyers aid tbs Psno^a told bin : 
Tuesday tbat under tbs creusasoncss it | 
wuid be uaiair to fores tbs ave C0 | 
cessfy. 

Conyers also quoted Psnagon ofH* 
IS saying tbisr own renew of tbs 
d&s CO be eompisred asst aoneb. 
be allowed to proerri *^cboui 
dss pre ssu res of a eongressiooni bear* 

, 

Conyers said a pending dsparBsntai 
i ii v tsn gndoa was no e teu s e for bolding 
up House beahngs and added tbat tbs 

WQuid SSSt QSXI WCSS tO 

issuing subpoenas dat would 
fores tbs :ivs to testify. 

Lnwtnabers coob tbs opporcuaicy to 
veat ftus sr a coa at tbs progrsp. with 
Crassiey crossing ^ Capitol trem tbs 
for tbs bmnng He aid 
promocon of Nauscss to lie ut e n ast: 
fcneni was resossassded to tbs Senate 
os Jan. 20 but dat be bas asked tbs 
Asx^ S en r i ca Comnuttss to hold it 

^ . 

*tt dens ail reason and understand- 
tag,** Cressley said. 

-Has fread been cotasdesd ia any of 
tbe C-i7 contreca?* tbs Iowa senator 
uked. ’*ITso. dus snist be bandied in tbs 
pr oper reannsr.’* 

•Tqc :acs suggest tbat ennunal laws 
say have been vioiated.** be said. 

Vander Sebaaf said tbat **dtis ques* 
cion of cnreisaiicy casts up ... laa m 
cbis process." Ke stopped snort of a 
dims: optniofi. but did say dat -several 
tadividuais en^ged ia bigbly ispreper 
aedoa.* 




• Q IMf HAtTVOlO COUKANT: Mdar, AH 

/Agreement will settle 
.government complaint 


By MARK PAZNIOKAS 
; *'-■ Courant Staff Writer 

^■Raymond Engineering Inc. of 
, tfiddletown has agreed to pay the 
. U.5. govenunent S765.993 to seifle 
a complaint that the company over- 
j.feharged for a component used in 
• At U.S. Army’s S3 billion Patriot 
.missile progr^. 

'I 'U.S. Anomey Christopher F. 
I^ney announced Thursday the 
jovil settlement with Raymond, 
.which is a division of Kaman Diver- 
silied Technologies of Bloomheld. 
.Kaman is one of the nation’s 100 
lanest defense contraaors. 

‘ 'Kaman admitted no wrongdoing 
m agreeing to the sectlemenL A 
.sokesman said the settlement was 
cheaper than risking a lawsuit by 
^ govenunent. ‘These things can 
ipet really expensive with attorney’s 
fees," said Ken Nasshan, the 


spokesman. 

The government said Raymond 
tailed to disclose pricing data to the 

g rime contraaor, Raytheon Co. of 
edford. Mass., which led to Ray- 
theon passing on ovemated coss to 
the Army. 

Raymond paid the government' 
$62,000 to settle a similar complaint 
in November 1992, also involving 
the Patriot missile. Raymond paid 
$265,000 in October 1993 for failing 
to disclose pricing data bn a Navy 
contraa, the government said. 

F^eral law requires contraaors 
to disclose their most complete and 
current pricing data when negotiat- 
ing contracts. 

Kasshan said the company dis- 
closed information consistent with 
defense indtatiy practices. 

Tt really was a technicality." he 
said of the latest settlement. 
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Teledy-ne to Pay 
$1 12.5 jVIiilion 
To Settle Suits 

Accord Appears to Resolve 
Two U^. Fraud Cases; 
Fiist*Period Charge Set 


i^^i^ii ^^ AKPrPAatBMt 

*•' LOSAWGSiZS — Tfetetfynaiafcairee d 
te p ayagg il at aai atOloB to ntotn 

• wa h imafjnrtlTTy vtitsda-aiowcr suits si* 

’ ' ’ jy**” *’ ^ i mprop er tcsaiir of elec* 

^ ^‘^^^^^widtodiePeoiifonttinmgtl 

• ^ ^ t enrad re ureement^wliicti Iiad 
been ezpeoed for fnnnfH* but remslss 
abiea to flaal court spprovai will aim 

. out a> be affloae me baadful of largest dvu 
■ fra ud se ttlements jarolTinf military con- 
^,ttiaDrs..Oespite me eonsideraiile flaaa* 
i^dai drain on Teledyse, in many ways 
yesterday's »""nii"<**mfTif represented 
PBlaii^y good news for me company, 
-■Se ttlement f»gnT»g<n«^ for example, 
bare involTed amounts signiflcantty larger 
tfran SU2 milllocL Tbe company «i«" aian* 
raced m aroid me risks and potexnial 
V.emterassment at gota^ to txiti Th« 
gagr mnf nt marked me colminaiioa of a 

• eoocerted effprt by Teledyne a resotre 
jjOiQtn? legal dalmi mat bave diverted 
r manag emenfs aoendon. drained re* 
jamsees and douded me firm's ftmire far' 


past few years. ^ 

r'-i Teledyse previously pleaded guilty a. 
■.making false staiemens a me Penrn^ 
•ad paid n7j million a settle related 
' u gi a ln a l ebarges. Tbe setdement an* 
jjflmmcement came after die g<m* of regu* 

• t jartta dlng. In composta ffew Tort 
: tebange trading yesterday. Teledyne 
‘ stares fell SU cents, or ♦%. a fliJTS. 

ft O e las Abgeles^tased Qf ^ 

' taae dee t r onies. consumer products and 
1 ; specialty metals took a charge for the bill 
SBMnt of me proposed setdement against 
S KBing s for me first quarter, tbougb me 
egreement calls for some of me pay- 
BBis a be soetcbed out over tbe next 
year. For me quarter ended Marcb 31. 
Tdedyne reported a loss of ss ?, i mil* 

' Bon. or 39 ceno a stare, compared wim a 
tlOBS Of S155J auUioQ« or SZJI cents a 
• rtauR, In me yezr-ego period. 

T Don a lrl Rice, tne company's presi- 
, dent and diief opentlnc officer, called the 
L^ticmement **an important milestnoe. 
t Jvtxicn certainly ou(fnt to allow us to focus 
fiBore attention on running tne business. '* 

)f Since 1989, Teiedyce bas been tne focus j 
ef ao fewer tnu eigfit separate federal * 
criminal inresncatloos and at least tnat 
muy CTril probes. As previously reported. 

Be Justice Deparmient bad joined both of 
Be wtiisdebiower suits mat -'ere resoivec 
yesterday. | 

As pan of the sertlerr.ent paefca^’e. : 




Tddyne Inc. Agrees|; 
To Pay $1 12.5 Millioii 
To Settle Two Suits 

Cbnamied F^wi **' 

to settle a 1S89 dvU ease alleging tbat 
its Systems division kept a dou ble se t 
of boob. C 0 S 8 00 govern*' 

by showing federal audl; 
ton ptany files. J 

1 . Tdedyne also agreed to pay an add!* 

: Hnwt J 85 wrifflnn to sctde a 1990 stdt that 
I Hwi company's Relays division failed to 
j yiuper ty test switches sold o the Pena? 

Tbree montns ago. when Tdedyne 
suspended its cash dividend for Be first 
time ever, Bert was speculation Bat a 
settlement was dose. In filings wiB Be 
anri greftapge Commisston over 
Be years. Be company asserted Bat It 
didn't nave rdiable estimates of potential 
damages and Berefore wasn't aide to set 
aside funds to pay anticipated secti^. 
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Whistleblower reaps $22.5 million as UTC settl[e| suit 




mm b 


il^“s lb 
irlrl r- ‘ 

rr-r«s iFS 






ft 

m 

O 

s 

US * 






?* « 3 S" 


> i r> • 

* a 


►St £ s 5 S.S & r* 

'It lr«l-^S>' ' O 

I"* »a-srr»e' S 

!SF CT#-- 

1 SSX=C ?SIEt25? ^ 


5 “■ |2S5-5*»fr“» ?~« 6 “• • 

*.* • - * » 5 s-st; 1^ ffo- SC 

• ? S.S£»«'?^C|2^r=-5- • 

feL •s-S.FS. Cf^s.es^ ^ 


p:- 

•-t. 

crci 


S3^ 

5" 


S.tZs 

l|fvJ:s^»l slfSf 


L ^ 











£i *n:is 

-• ij* I s 5 

't Hsiii 
!= s:=l2i 
:| 

i-rSg-e 

e^^r® gSrlir 

•*8c»2.^ p^o*»Cs 

?b-,»£s <?FS2-S= 
s.srras’s ? 

7 .f;rS 5 ®e 
-??^| I feSS 


n 

e 

o 


S S' ^ ^ 5 5_ • • 

Is 



■ EJ 


C.C 


«»f 


S = 



H^l If I 





tfJ 

•-t 

2 - 

CTi 



rD 

CD 

C :3 

i/j- 

rD 





^ • fi® 

' ^ « «v • • c •. 
Sf i •• o #» *c tr 

ili;r-| rf 

mill hr 



? UtllHHif 

ST E ^** • **• t ® 

5 s ^ ® s.. f * « 2 • t 

I jflJiiiml 

? I iir^tfi 

• rff* ri» » 
1 U^l Miff 















il Coiilractor UulUi) 





7 r' rt 


^ V R i r £ 


^ E r' £ ? r ? S s^ 


1 ‘ 6 ^ £ 


r V «v: - *^ s 

I I |?f| 

£•= £ 


1M-: 

“£ S.S 

^ L. :l t 
S. i t'< 


£ E — r 

Lti^i 

^ E I" E. &. 

£ ?£ •* R 
R - sr •“' 

r" ^ r 

5 - £ ^ § 5 

T T U T ft 


R - 

R R IT 

IT £ 


-o 

5^ e 

0 ^ r: 

e tr> 

^ § 

^CPC 


I li 


K 1 .= i^-s H -.£ 1 = 
„r<£?l£« £2 
cS 2 r®fTs» i 
gC=fi|?5l * 

s •» ft 51 ’ 

-^E^C 5 RC .21 
r. - C S R 5 t ^ 

R 5 — r S SLSTR 
u tf u • ^ • ' •» 


^ S 

u5 

S CD 

a» 


C/) 


^ 2 r. a. K V 5 c £ 5 5 3 

^rSS-S 

»C S- r 2- ^ ; 

r-E E r=-- ? 5 1 


£ £ E ^ 2. § 

2 L| 

^ 5 ^*** EEsr 5 “*’IL 


l?l rr 

sfl rf 


gi** >§.=' 

® •«' Xs R 5 

T-r^s - s'* 
-r ?. r 
^ tc r «Nd u . 


^ R r. 

eS.-' £ 

ffi 

5 •< 15 

c l-i.5" 


!**» -»£§r£- 


??s $r 

I £• r r ^ S- 

t =r 

. ’ ^ 2 r- c ^ 
rB E ^ ?g 

r ? ?. T^ cr 

FE E ^ 

S^5 E 


•r R R R 2 R E C: 

^eb I rrr £ 

r 1 .^ •£ s- £ 

- - i^E*u^E 
® = S = R c s' - 

rgi£ E r--5 
= iJ 5 | 

- I * f^i-' I E £. 


* 5 *^ 5 ^*-. as^-» 'rT^ 

iil§iy Ms^- 


iIre 


E.S.E 


XS*= P“s 

llliii 

. Si r ^ S- * 

E — it* < 1/ 


E^^s^r^RStSCfT ££^ r"*£ 5 » ^ • s- ^ 




t r-=-'R‘‘ - 
s-e^ 5 *' ? E. 

r. •» *r £ S' 

re ?tE £ 

i“|i*r^ 


R * 

- Xl fe 

&S I I 

5 £ 

• ^ S 2 

IsU 


R £ 5 « R 

^i:i F£ 

^ SR £ R 




R**'£ ® ?*rT ' 


ESE^g-frEiS »S 

r* T 5 5 a. •rat m z m. as 


Irifi 

Ji^tl 

S s » < 

•» e- 5 s R 

-Sli-- 

S S .R s 


iC- 5 • Jt S S: I 
R ft »► R r 
R. • r" - •= »R 

ft Sk S ** 

• I 7 .x -a<|- S'- 
£ 

f £s ^“ £ 

® • ' Z — a 

??r< »^F 

T C . •< ft S 


C^' ■*■ 

5. 

§ t#> 
&p ^p 

c: S' 

I- 

? o 

S ?5 


rif 


^^IFa^S / IS rS r F«£ s f S c 5 I 
e 2 - r - r~ 5 ££?ea£r£--*^r 

2 .? ^R *c s S-* E.'r r£-R r-a^s .TE £.=. 


^£5-5. 

^ilir 

Se £ * ? 
R 6- gC5 

II H 

rte-r 


r? B £S £ 

tr.sSsSoS 

«E€ Z £| -f 
EL« ^%%<i 
Ztr& 

s i « s p r“ £- 

££el«- ?S 

i'prSE: 

a ^E ^ £ ** ® 

■= 

a £ “ t *-^E 

I. Ls S >? c • 


a X 5 X XX rat 

,i c «» |x£ $1 

= sxRa.-.R 5 

0 I i f.1 I 
'Fg I E S g ? 
* 5 r? F&i 


CO 


^ ft •< S ? Uj 

-S a =c5 E *“ 
r« =sE— P 
^ *S —XS 


CO ^ 

co^ 

O) o 


^ . • ••• r- ,...mm .*.•;• • *^ . • • 


31- 

tl s 

i|“ 

f|l 

« I.- 

I E- I 

£ ^ 


£ »^^ ft c E ^ 

S£ S ft £ I £ 
F* . S S ^ a 
» : s £ R p. ir 

uifU: 

Uis^^f 

mm 


rr ?s » 


Hi 

fti 

E r ® 

a ^ 


rcif_ 

R « i »s- 


i>l|t 


gll-if si 

C . Sr «r ^ T 


rtflS 

lErit 

l-^rii 

X^£ —I 
- ** F fc* * 
■t e -I S 

*** ?t f 

itMi 


lx* * -*•* 

£% K= r- a 


Msf 


o ^ 


fHIll «> 2 


OS it 


NASA, Hamilton Standild face 
questions on space todet’is mae 


•r. 87 SUZANNE SATAXJNC 

,4 ’ Caraw Stvf Wriur 

•u. 

.7. WAS^&fCTON —> qnsdao 
> pOMducsegodsot Asetlsuapacs 
Sifts Tsesdsy w«s aot dow ee« gpes 
6 a tda batsraom ia space. !er cdac 
bad bees ilgured out long ago. 

«V Toeday, Caogrsas asked cde folks 
- from NA^ wtiy die SS millios price 
tag for a space sPuele toilet swelled 
Ir to C3.4 isillios is d ir ee years. Vhy, 
tte members of tSe House space 
ssbeommittee asked, ia die seared 
far fecal concaiasest. was tdere 30 
east csstaismeat? 

'*We caasoc ask Asericass to 
ttgtoea meir belbaadbave NA^be 
droppiag :ts pants 00 a S23 calllaa 
tailet seaa'* said Rep. Tlmot&y J. 
Beemer. 0 -lod. 

At Srsd me aswer from repre- 
^ ^ seamtiTes of die iVadoaai Aeroean- 

f ^ ties aad Space Adzsiaismaiioo and 
• frT Haafritao Staadard. wtiicii built me 
___ ^aee ouebouse. was diac me Im> 
^ proved Waste CoUeefroo System is 
^ BO ordissry milec. 

^ Hamer. !ike masy of me weiglicy 
^ maaers NASA deals witli in a 
7 -. wetglidess esvuonmeat. me space 
. ia eoBSidered Uie-suppor: 

M eqo^e-t — as imporsat to me 
.. aisueacts as me air mey breatde. 

A wQTTiag space toilet **038 affect 
V. morale aad affect me missioa.'* 

*. Slid Oao Germaay, masager of 

ffASA’forPiter aad equipmest pro- 
grain. 

. * '‘Sleepuig. eatiag aad waste dls> 
* - petal is all done ia a close, coaflaed 
r . area.'* Germany said. “If waste is 
. sot property macaged. me crew's 
1 • bealm -s at nsx.'* 

To simulate all me comforts of 
bomA Saadton Standard bas de> 


:a tailet a keep me 
aad me waste ia it. Tbe 


apoet baif me sae of a redrigeratar. 
btt eae bass aad migp bass, odor 
baeaeea Slten. a asms faa separa- 
tor aad a system for f eeol comprej * 
saa— a make sure me fecal motser 
deesa'i bit tbe usise fam 


TU tailet is Beeassary. .VASA coo- 
for esma-Iong days in space. 
If me agesey is going to leagtbtt its- 
tntori OBs. keepiag mes aad womea- 
rotadag arouad me globe for two 
weels u a moetx sometbiag bad to 
be done a keeo all mat on 
board. 


te; 


age wttfrtWl „ 
Qevw ICASA ted 
-fliiihgue.* 



• ~waataT«r ICAHA's npototler 
was 30, a yeso ago,” said Hep 
Maxtla L Bdki, BrObio, “saw me 
nepcEtstloa is dl 2 t of i bcEmncatr 
that is woefoUy, irredeemably ■ 
mired —ia iio owe red tape.”. 


r 


“I war: to get to me bottom of ' 
Ch&” growted Res. T. Jameo Sea- 

ienhre!:i'iTr Jr. [ 

bfaj. Gea. Jeressiah Pears on QL 
asociate admiaistratar of NASA’s j 
space fligat office, blamed agea* 

cy for problems all me way dowm ‘ 
from bloated bureaneiacy to missed 
r e qui r eme a t s. to poor guesses oo me 
cost of patm. to a system mac al* | 
lowed Hamilton SCamiard and eon* 
9aear Rockwell to 

keep pumsiag up me east m cover 
smokes. Just germag me system to 
compress waste screased me eoso. 

”I am sot at all sroud of our cost 
pcsformaace,” said Fred Morris, a 
vice presides t aad geaeral {saaager i 
at Saxmltaa Standard, a division of ! 
Hartford-based Halted Teebaologies "< 
Corp. “We dearly oaderesttsated 
me cool complemry. Most of [me 
biamej was oe us.“ 

The members mroed up meir 
oases. 

“I appreciate your coador." Ses- 
seabreimsr said, “but let me say Tm 
really disgusod.” 

Otber members pded praise oa aa 




Teledyne Indicted: 
In Plot to Export | 
Munition Pellets t 


Inc. wu torttoad br t fiteii 

pud ixxrr ia Wottncton, iter 

yttfa foreifij ‘™"t***^*rf lad tup 
iBilyhiua ii, OB darfw tte t&ef tPwmy * 
w nmU 'B l m ap «t id tat 
yBDc aap pdte rtMicTud fanai 

Xbt TcliDTUt Wia Alfatiqr ****** 

^ AD fiteteiid TmteytM ittt yptr 

**• C^QfQ iSCr * 

Itetfyu wu ntftcTB d is i item 
SDQR Is I relite cut. TtaL catasBUBv ' 










Defense-Sector 

Offset’ Deals 

ith Side Accords Tlei 
To Anas Sales .^iiroad 




Jobiaad 

«y »ar^ 

>•«« cgnpiTttea dtu 

ay inaadttia. 

JJ^on 

« aLSbiiu^^ Sii2^^ 

58. aiaimer ptwesson aw co» 


^Offse t a^neessencs “arp fnnn, 

S? ST 




«««- 

«SS^ 53^2?° ^ 

■ report Wwoer obm -. 

•* a me 0IU7 ** ““ 

. P*°> *r «xaa Beamoioinr ^ 
twoncawott«p«^ZZ^* 


rm _> >U “**“*"^ 

OBBcaesaaiB **rewttmWttwi» 
2^ «M«naw aw aitt aeir 

IWttiout BeBSoBin^ oocipt* 

afe me draiHlsiBd oaw*to of domesoc 
a^desioaiy taamess or ftetwtotw m 

yat dowrj l yra tae meir ennfw-r uw 
PM trawfered oteneu a &nei. Tur- 
^ or efsew aere. “Qe report aid Cli, 
y fatae^ company merteten aid me GAO 
n» a nfidenna iar eme w a aat eren if 
J fl i Mir a Uc sui)GontracDr3 can m**-*] aic 
' tg ga otteral trjr i tartsin 

sppoer. pRZBe CDnoaon **9ouui sttecc 
tW teetq t ampder a afisfy me of&ec 

•^“Hlir«nfTn 




r:-.*: 


SS25'i£2S®'®“ ^ 

^'a^^a'gL*^^ 

IDwnSS^ Buyer aawn's nowefense 
®B*Bt Of Inqoxry 

a*« a£SS?I^S SJ 2 ao. 

1B« S we^ Congest exan,- 
lLS.d^S.«^.^****" “*«e foajor 
*“***• Tiirw?”toJi!? aewaons of 

_ vmaee ^ 


S^tDlsnel 

r One ree ect example, oot mgatt gm d 5a 
tw tt^w t iavuired MCOomiell Oouftas's 
sxfieestfnl coacest fjir»hm«ii m 
SsSbillloo iBfl g ue n a IsaeL OIS. giaat 
naW are paymy for ooR of me fsaeU 
pmcfiase. 3om csmpaaia offered exao- 
stee offseo or aamanees of •‘twasmai 
Pjnttdpaoon" ia me faajre. Tie report 
™ po re Qiat u mnes in me past Israeli 
■ M i n ia T p eg aa re Oeea paid a prwaa pars 
ar weapons systems mu me Gi on^ 
^'Wrta Israel ••ftee of cauie." 

• Sne poUqr aw aarxa expera Oeliere 
«a& generous Gi pracaces Petp ens u re 
«<t oyEir7 sresi^iB at ssnxt^ n«Haa 
iadusttai i— aw 
loeKw^ ftaare for me Ptcpst 

Amwesn defease compaaies. “irs deany 
adraata^e. * says Get- 
JS.t^ of me iBtemaaonu rnsmare for 
soared Stwies ia Londoo. 

■ da fease aoiapames {eaeralty den' 
Ou asmayeis peip pay me cost of >yff s> 
fflWeats. aw mu ojrporatB affer 
s^u a any greu degree from me addei 
®P*»^3ut me Gao fouw not only ma. 
me goieiumeat tieips baamil offse 
Apweao. but mu tar II.S 

yesjmwt in foreign compames aw foi 
oc igf ons et doaiia^ “irt oeBf out 
w*comrs£: profit or campaay eannaes.*' 
la OBO example cted. ffi defense compa- 
fflwjiaanced a Greeic corporanon :iai 
m medicai dla^nosncs. spons- 

rear mamitacmra^. ^arznctd 

^ racnincs. software systems and tex- 

n£dS« 


ion questions links with China, ? «^tLi*t2i?^SSS 

=s5i 

- ^*W*S?;y3££.‘S '^Wr^^siS’S'srss 

-^arts for PrfttL unioo oxucm^ ^ ^ 

*<1% th^ uni 


rs «r" '4,,. «,k.n 

; said, die “^P^^r^ppomng . iTbc aun a » --i 

1 |'*Soi» ot CbiM >o pwi^ g? 

atenKOt guy Have ot 

;^- Bto j»»“’i^^f°SS*S; 

the company talking with 

ntial partner »e compete in an 

pally’s ongoing efforts to coinp* 

Siingly pans is a 

utithe manufai^re olvi^v 

listicated ^“^Icd^wSkfrs, Jones . 

»r* , .rriTTi-ifr analyst with 

L.WpSi'SS.-Sl.>.«»- 

fag's, P™tPai«d-«Wlf-“*2:S; 

ae, J*'Senadu company in the 

tog made by the gjgi Jid. But 

P--to’s Repubbe of ^ . 
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DAR Case 91-312 Pentagon Acquisition Reform 


ronciderable verbiage has been devoted to the quality factors of the 

ieliabiuiy^of''p«frrmIn?rby^?L®Sl®busi^ specifically 

it lir ro?n B«"e and the FlOO alrctatt en 9 lne. One element of 

increase. 


MAJOR QUALITY PROBLEM; 

?h. ...t ...1... f.ow r'"".;*.’:i;;‘i:::.;.:i‘sss‘”« 

manufacture has been conducted by Japanese sources. 


There was 
control - 
Act. 


a number of items which - if OEM's are 
circumvent the 1984 Goldwater— Nichols 


placed in administrative 
Competition In Contracting 


1 Blueorints from OEM's rather than as currently structured. 

Small Businesses now obtain the been 

llVonllir. 1 6 Tonth^ delivety factors 




Minor changes - particularly dimensions - necessitate a 
re-aualif ication by an established alternate source. This 

ian well delay a procurement freezing out an economical 
fou^crinrel^vating tL oL to being the only qualified source 
at increased cost. 


Lf100-PW-229 failures 
•aFFEQ FOSE READINESS 




STANLEY W. KANOEBO/NEW YORK 

T wo boek4^haek ongirw fmkirM in 
Aloftko-bo«#d U.S. Air Force F*15Es 
ho^ left the service with unByoble fight- 
er/bombers ond on orrciy cf unonswered 
cfueitioni surroModing teM that foiled io 
oce u r o tefy predict operational str y 
ob •ncountered by the aircraft' s Pratt & 
Whitney F 1 (X>fW-229 powerpiants. 

Twenty^ree engines— ot least half 
of the powerplants in the 20 FlOO-fW- 
229«p<><^ored F-1 5Es bosed at Qmendorf 
AFB, Alaska — hove been removed from 
flight stotus after two of the aircroft suf- 
fered inflight engine failures in a sin- 
gle week. 

According to Air Force officials, both 
aircraft were- operating from EieUon AFB, 
Aloika, due to repair runway work at El- 
mendorf. The first engine fail- 
ure was uncontained and oc- 
curred on June 1 0 when an 
F-15E was climbing to alti- 
tude. The second, a contained 
failure, followed on June 1 7 
and occurred when the pilot 
was flyit'g Q '"rather benign' 
flight profile. Both pilots were 
oble to bnd their aircraft safe- 
ly, but in the first instance the 
F-15 wos forced to land on 
a commercial strip in Galena, 

Alaska. 

Earfy analyses by Air Force 
officials indicate that the en- 
gine foilures are a continua- 
tion of fourth stage turbine 
biodecrocking problems that 
first surfaced in the Pratt & 

Whitney FI 00-229 powerplant about 
one year ago. 

APPROXIMATaY 75 F-1 5Es bosed at El- 
mendorf; Lakenheath, England, and Nel- 
lis AFB, Nev., ultimately will be affected 
by the ailing FI 00-229s, To date, Loken- 
heath's F-1 5s have been troubWree, prob- 
obly because international agreements r^ 
jln^ their operationol high-speed, low level 
flight activities— conditions which appear 
to promote the cr o ck ir^ problem. To ovoid 
replicoting the conditions under which the 
blodes failed, oil F 1 00-229-powered F- 
15Es will be restricted to speeds under 
550 kt. at low altitudes, at least until an 
interim fix is implemented. 

Due to interim blode fixes initiated ear- 
lier this year, some 54 F-1 6C/Ds bosed 
at Mountoin Home AFB, Idaho; McEntire 
AFB, Go., ond Nellis AFB ore not im- 
mediately affected by the b1ade<rocking 
problem. 


To prevent additional engine foilures, 
Prott ond the Air Force have mondated 
bbde chonges in many F100-229s pow- 
ering F-15Es. Specifically offected are 
dl F-1 5E-bMed FI 00-229 engines that oc- 
cumuloted more than 200 tochcoi cycles 
prior to the installation of engine control 
vibration ovoidonce software eariier this 
year. Twentyone engines are immediate- 
ly a ffe c te d at Bmend^ os well as the two 
engines that aireody experienced failures— 
o total of 23. 

To expedite the return of Elmendorf's 
F-1 5Es to operotfonol stotus— the aircraft 
would be used to support forces in Ko- 
fUQ in time of war— the Air Force bit week 
begon to ship replacement blades to the 
base. All of the blades incorporote on in- 



P10O229 propulsion problems ultimate- 
ly will affect the opefotional sfo^s of ap- 
proximately 75 F-15Es worldwide. 

terim configurotion developed to tem- 
porarily fix F100-229S powering F- 
16C/DS. 

Engine modules ond 1 2 engines pulled 
from McDonnell Douglas ond Lockheed 
aircraft production lines also ore being di- 
foded to Bmendoff. Additionally, two more 
powerplonts undergoing overhaul and re- 
pair and two at Edwards AFB, Calif., also 
wwe «p®c»d to b« »«nf lato lo»» to 
help alleviote the situation. 

Air Force officiols believe they have suf- 
ficient ossets to cover the localized engine 
shortage at Elmendorf, and they ore con- 
fident oil aircraft affected by the engine 
problem will return to operationol s^tus 
in several weeks. Typically, '♦ takas three 
doys to remove on engine, reblode it ond 


reinstall it. Officials soid several sets of 
btodes were expected to reoch the bose 
lost week, and that Prott & Whitney per- 
sonnel hod been dispatched to ouist in 
the reWoding effort. 

In contrast to rebloding, replocing on 
F-15E"s engine tokes leu time, typicoi- 
ly several hours. However, of the 16 en- 
gines pbnned for dispotch to Bmendorf , 
only nine ore equipped with interim fix- 
es that eliminate the turbine btodocr o ck- 
ing problem ond the 5504ct. flight speed 
restriction. 

FI 00-229 fourtfestoge turbine blade 
problems were first dtognosed obout one 
yoor ago after two Bmendoribasad F-1 5Es 
suffered blode failures in April ond June, 
1993. Investigation of the initial failure 
determined a costing defect caused the 
blade to break. 

As o result, blode inspections were 
stepped up, on extensive rebbding ef- 
fort wos instituted and oil suspect blades 
were purged from the FI 00'$ logistics 
system. When o second failure occurred 
in what was ouumed to be o defectfree 
blade in June, 1993, onolyses led offi- 
cials to o new reason for the 
failures. 

From engine tests run in the 
spring and foil of 1993, offi- 
cials were able to deduce thot 
w two vibrational problems were 
5 cousing the foilures. First, 

5 small blade cracb vrere be- 
ing initiated when the engine 
wos operating in cruise pow- 
er ranges at some specific al- 
titudes and engine speeds. 
The crocks were then propa- 
gating due to the combined 
effects of the cruise power 
range vibration and a non-in- 
tegral (non-resononce) vibra- 
tion that occurs when the en- 
gine operotes in the military 
power regime. 

To alleviate the blode<racking, Prott 
and the Air Force decided upon a sinde 
long-term fix ond separate irrtenm fixes for 
FI 00-229-powered F-1 6C/Ds and F-1 5Es. 
The long-term fix called for developing a 
more robust blode and disc assembly in 
which the blade root and disc ore 
widened. This design, which odds 1 3 \o. 
to the engine, is now undergoing grou^ 
quolificotion testing and is expeded to be 
ovoiloble in November. 

SINa THE F-1 6 is a single^nglned air- 
craft, the shorwerm fix for its F100-229s 
focused on operationol safety. Conse- 
quently it was decided to replace the orig- 
inol bill of moteriol fourth-stage turbine 
bicides with on interim blode. The inmrim 
blades, which were fielded in April, Iwe 
o redesigned shroud that improves their 
damping chorocteristics. ^ 

In addition to the interim blade, otti- 
ciois also plan to install softwore that 
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HEAOUNE NEWS 

should allow tho poworplant's digital 
oioctronic ongirt# coniroi (DEEQ to ovoid 
conditions that gonorot# crock*initiar- 
ing vibrations. This sohworo is ondor- 
going oporotionol tosts and should b# 
ovoiloblo this summer. 

A OmtENT SHOET-TERM solution was 
app ro ved for use in the PI 0(^229 -pow- 
ered F-15E becouse F-15E engine bbdes 
hod dreody been heovily inspected foh 
lowing the first fourth bbde failure. Ad- 
dlHon^, the first foilure dso prompted 
Air Force offictds to chonge FI 00-229 
turbine b lo d es in F*15Es once they oecu- 
mubted 600 tocHed cydes. 

As a result of these inspections ond re- 
docements. Air Force ond controctor oh 
felt thot risks were low ond passed 
on performing interim bbde retrofits. In- 
fleod, they believed thot if the engines oc- 
oumuioted fewer thon 300 tocticd cydes, 


ond if vibrotion ovoidonce softwore was 
odded to the engine's OEECs. their bill 
of material bbdes wodd lost until the p^* 
m o nent fix wos instoiled. The OEEC 
wore wos fielded in April. But the tv ^J^ 
fight failures that occ ur red this month hove 
choHenged the wisdom of not rebbding 
theM5E'sF100-229s. 

Preliminary ondyses of the bbdes and 
recovered from this month's bilures 
point to troubles with the powerpbnt's 
fourth stage turbine bfodes. According to 
Air Force offieids, cateulotions now indh 
cote thot the foiled fourth sioge bfodes 
were subjected to non-integrd vibratory 

presses that were obout 50% greaser thon 

those generoted in tests lost year at the 
USAF's Amdd Engineering Devdopment 
Center neor Tultohomo, Tenn. 

Offidds now theorize thot bfode crock- 
ing growth occurred at o for gi eater rate 


COMANCHE PRODUaiON 
SLASHED IN FIRST FIVE YEARS 


DAVID FULGHUM/WASHINGTON 

P reduction of the first RAHdd Comanche 
ioout/ottock helicopter has been speed- 
ed up six months, but the total number of 
ofrcroft to be built in the first five yeors of 
the program hos been sloshed. 
eeThe Army's new heibopter program vnll 
produce 1 53 Comanches between mid- 
. . 'Fncol 2000 and the end of 2005 instead 
? iToEthe AOS thot hod been scheduled, oc- 
«^rding to Brig. Gen. Oriln Mullen, the 
-^Army's Comonche program manoger . 
Mullen said the Army had chosen a 
-very conservotrve romp' to full-scale pro- 
duction to mitigate changes or retrofits to 
eorfy production helicopters. 

. 1HE CHANGE IN SCHEDULE also vres por- 
ta^ as a response to Defense Dept, con- 
"'oems— in particular, the conventional sys- 
bms committee of the Defense Acquisition 
Board (DABf—^^ ^ 

eoncurrerKy in the progrom. 

•i They said, 'we ore concerrted with the 

oocumulotion of risb ossocioted with er>- 
gineering changes,'^ Mullen sold. 
Comanche progrom officials decided 

#te best way to onswer these ooncerns wos 

to moke devebpment and production of 
the RAHbd longer, sbwer ond more core- 
hil, he said. Full rate production of 1 20 
oircroft per year will not be reoched until 
after 2005 instead of in 2004. 

--.The new Comanche devebpment pbn 
shows "a very conservative romp— three, 
eight, ten, twelve t hot mitigates or r^ 
duces the chance of hoving forge numbers 
of Qii Cf oft thot hove to hove changes mode 
on them,* Mullen sold. 

*■ Congressionol critics contend thot the 
real reason for the program's slowdown 


is simple lack of funding. The U.S. Army 
hos given maintenance of o 'large force 
stru^re priority over modernization,*^ a 
Congressional staff member said. *You 
con soy almost any progrom* hoe too 
much concurrency.^ 

Critics daim that unmanned oeriol ve- 
hides like the- Army's Hunter or the joint* 
service Pier 2 UAV could do the recon- 
noissonce role more cheaply and with less 
donger to aircrews. 

An oddiNonal oHeroftion of the program 
wos to smooth the demonstration/volido- 
tion and engineering and monufacturing 
development (EMD) stages into o single 
development phose. 

'People ho>re thought we ore trying to 
either start EMD eoHy or ovoid the deci- 
sfon process, [but] we're not,* Mullen loid. 
'Frankly, we're odding to the trips we 
woub moke' to the Pentagon ond Corv 
greu by scheduling more reviews to ex- 
ploin and fostify the progrom. 


Headline Neva coverage continues with 
these spoce and military stories: 

■ Intelsot 702 undergoing Initial check- 
out in geosynchronous orbit B 1 

■ M5 booster deveteptnent problems vrill 

deby sdentiffo missfons until '96 82 

■ Inmarsat soon to select telephone ser- 
vice constellation 83 

■ USAF to acquire two C-13QJsfrem Lock- 
heed for mreluotion 83 

■ HMS Vanguard fires second Trident 

boUistic missile off Flondo 84 

■ F/A-18E/F on trock for first flight in late 

'95, on critical design review 84 


than was anticipated due to the higher 
than expected stresses. The real issue, ac 
cording to USAF offidals, is why there wos 
such Q forge variance b etween predictec 
stress levels and levels encounterod in ac- 
tool flight, tnvestigotors ond researchers 
hope to find out soon. 

Despite the dearth of informotion sur- 
rounding the disparity in ontfosported stress- 
es, the Air Force ond Rratt lote lost week 
were rtwing towards o gr ee m e nt on o new 
interim fix fix the F-1 5^: 

ACCOtOING TO USAF officials, a fa- 
vored option is to retrofit the F 1 00-229- 
pcwered F-15E fleet with interim blades 
developed for the F-16C/D's FI 00-229 
engines. Ahemotively, if the new, per 
monent bbde/disc resign is available 
before the completion of the interim 
bbde retrofit, the permanent fix woulo 
be installed. ■ 


•We're trying to . . . hove the approv- 
ing oversight ogencies involved on a corv 
tinuous basis,* Mullen said. *tt makes our 
job eosier if people are informed all along 
obout how we ore doing.* 

The first flight of a Comortche prototype 
wos slipped from November, 1995, to 
eorfy 1 996. The second prototype will fly 
first in mid-Fiscol 1998. A third prototype 
will not be built; however, three loveeote 
inttiol production aircraft will be used as 
to il aircr aft insieod (AWSSTJuno 6, p. 81) 
Conducting the final EMD demonstro- 
tbns wHh lowwte production aircraft will 
notonty save the cost of building an EMC 
prototype, but also oddress criticism of the 
AH-64 Apoche program that operational 
tasting wos conducted with a nonrepre- 
sentationd aircraft, Mullen said. | 
THE NEW SCHEDULE will result in pro- 
duction of three Comanches in Fiscd 
2000, eight in 2001 , 10 In 2002, 1 2 in 
2003, 48 in 2004 and 72 in 2005, 
where Mullen's progrom chart ended. Tfo 
rota eventually will reach 1 20 heiicopt^ 
per year, but the exact year hos not y9 
b^ set. The previous schedule hod RAff 
66s being built at a rote of 24 in 2001 
48 in 2002, 96 in 2003 and 1 20 in be 
2004 and 2005. J 

Readiness of the first operational C 
monehe unit would slip six months fro 
eoriy 2003 to late 2003. Mullen so 
that so for there is no change in the pr 
duction objective of 1 ,296 total oi^ 
but *1 would not be surprised ir tH 
evolved [downward] os force structui 

[shrink].* ^ ^ ^ ^ 

Pi^rem offidob hove dedded to ob 
don the helicopter's triple redundant so 
fy system where it mokes significont s( 
ings in design or production costs, e^ 
at the cost of added weight. 

For exomple, *lt ollovred us to «se < 
minum insteod of [more expensive] i 
urn aluminum,* Mullen soid. 
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ATTACHED IS AN INDEPENDENT ANALYSIS OF F-lOO ENGINE REFLACENENT 
PARTS PRICES AS THEY WOULD BE SUBJECT TO COST PRICE INCREASES. 
IN ESSENCE TEE AIR FORCE WOULD BE PAYING MORE FOR LESS. YOU KAY 
WISH TO HAVE THE GAO CONDUCT THEIR OWN INVESTIGATION TO VERIFY OR 
REFUTE THE PROJECTION ON 191 COMPONENTS. 




in 1992, Kelly Alt rotce Base identified 411 engine eoaponents In the 
r-lOO that they determined should be designated as fracture critical or 
durability critical. This terminology was not an adjective used to 
describe jet engine components as a result of any catastrophic disaster 
or simulated flight failure analysis, but rather a definition buried in 
a 1984 Military standard for the Engine structural Integrity Program. 

once uncovered, it has become the focal point of attention at Kelly by 
providing a loophole to the 1984 Competition in Contracting Act by 
allowing the Air Force to rescind contractor approval to manufacture 
these components and direct these orders bach to the prime manufacturer. 

) 

contractors who previously supplied specific components to the Air Force 
suddenly found their approvals withdrawn, their contracts terminated for 
the convenience of the government, and the re-guallflcation requirements 
imposed by the Air Force so ludicrous that even the prime manufacturers 
would be hard pressed to meet them. 

All Of this translates to dollars, frivolously spent at the taxpayers 
expense. How much? Based on a current analysis of Pratt a Mhitney-s 
stoch list price to the government and the last competitive procurement 
price of 191 fracture/durabllity designated components, the government 
would save over 8400,008.00 per F-lOO engine or 81.4 Billion for one set 
of the 191 fracture/durability components if they competitively procured 
these items for the 3400 F-lOO engines currently in US Ait Force 


Inventory. 



The figure of $1.4 Billion does not include the unfathomable 
cost being incurred in ongoing termination settlements and 
r«-procurement charges. 


National Health Care, Flood and Drought Relief as well as the 
Entitlement Programs would benefit tremendously from the savings 
realized through competitive procurement. The Air Force could purchase 
over 400 new F-lOO engines, or 56 F-16 aircraft or 3 C-17 aircraft. The 
Air Force would be well served to re-invest the savings from competitive 
procurements to support their needs instead of continuing to request 
ludget increases in a time of spending reductions. 




The Defense Budget historically has been based for the last ten years on 
competitive procurement of replacement spares, which has allowed DOD to 
reduce its annual expenditures for spares while maintaining consistent 

inventory stock levels. 


It is not the government's responsibility, nor should it be the 
,ovetn»ent's task to Insut. the prime manufaetucers are supported with 
defense procurement acquisition levels that defy the overall world-wide 

economic slowdowns. The qovernment should insure that both the small 



business 

maintain 

cutbacks 


community and the prime contractors are adequately supported to 
their existence, taking into consideration overall defense 
and current economic factors. 


1 



At a time of increased pressure to reduce the budget/deficit, it is 
unconscionable that the Governaent would place itself in such a 
precarious position as to have to choose between mission readiness or a 
self serving OEM enrichment program. 




raACTURE CRITICAL/PURABILITY CRITICAL PARTS 


NOON 

actuator primary 
actuator primary 

PART 

NUMBER 

4052340 

4074746 

STOCK 

LIST PRICE 

9674.21 

10881.19 

BREAK OUT 
PRICE 

7075.47 

8018.86 

BREAK OUT 
SAVINGS 

2598.74 

2862.33 

%SAV D 

27% 

27% 

AIR-OIL COOLER 

UA535953-7 

1365.99 

1037.40 

328.59 

24% 

BEARING NO 2 
BEARING NO 2 
BEARING NO 2 

4000352 

4000425 

4037050 

1737.84 

1737.84 

1737.84 

1375.00 

1375.00 

1375.00 

362.84 

362.84 

362.84 

21% 

21% 

21% 

BEARING NO 3 
BEARING NO 3 
bearing no 3 
BEARING NO 3 

4035421 

4035594 

4048700 

4056777 

2144.19 

2144.19 

2144.19 

2144.19 

1650.00 

1650.00 

1650.00 

1650.00 

494.19 

494.19 

494.19 

494.19 

23% 

23% 

23% 

23% 

BEARING NO 4 
BEARING NO 4 
Airing no 4 
■aRING no 4 
^JEARING no 4 

4059297 

4059298 

4059299 

4059349 

4061007 

1712.56 

1712.56 

1712.56 

1712.56 

1712.56 

1355.00 

1355.00 

1355.00 

1355.00 

1355.00 

357.56 

357.56 

357.56 

357.56 

357.56 

21% 

21% 

21% 

21% 

21% 

BEARING NO 5 
BEARING NO 5 
BEARING NO 5 
BEARING NO 5 
BEARING NO 5 

4055599 

4066596 

4066597 

4066598 

4067082 

1202.05 

1202.05 

1202.05 

1202.05 

1202.05 

983.00 

983.00 

983.00 

983.00 

983.00 

219.05 

219.05 

219.05 

219.05 

219.05 

19% 

19% 

19% 

19% 

19% 

BLADE COMP STG 2 
BLADE COMP STG 2 

4041272 

4051092 

762.19 

34.22 

561.71 

25.07 

200.48 

9.15 

27% 

27% 

BLADE COMP STG 4 

4063904 

47.97 

35.75 

12.22 

25% 

BLADE COMP STG 5 

4040205 

39.83 

30.78 

9.05 

24% 

BLADE COMP STG 6 

4040806 

43.67 

34.98 

8.69 

21% 

BLADE COMP STG 8 
BLADE COMP STG 8 

4044908 

4052808 

39.22 

34.88 

30.18 

27.73 

9.04 

7.15 

24% 

21% 
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PHACTURE CRITICAL/DURABILITY CRITICAL PARTS 


NOUN 


PART 

NUMBER 

STOCK 

LIST PRICE 

BREAK OUT 
PRICE 

BREAK OUT 
SAVINGS 

%SAV 

BLADE COMP STG 

9 

4040809 

32.93 

26.38 

6.55 

19% 

BLADE COMP STG 

10 

4040810 

33.85 

26.50 

7.35 

22% 

BLADE COMP STG 

11 

4040811 

33.80 

27.80 

6.00 

19% 

BLADE COMP STG 

12 

4040812 

31.94 

25.86 

6.08 

20% 

BLADE COMP STG 

13 

4040813 

35.42 

27.26 

8.16 

23% 

BLADE RTG ASSY 


4066777 

231.82 

176.00 

55.82 

24% 

^^E RTG ASSY 


4057239 

21468.98 

14500.00 

6968.98 

33% 

Wade turb stg 

1 

4057491 

802.70 

152.50 

650.20 

81% 

BLADE TURB STG 

2 

4057002 

462.82 

113.00 

349.82 

76% 

BLADE TURB STG 

4 

4067004 

133.87 

118.00 

15.87 

12% 

CASE ASSY 10-13 
CASE ASSY 10-13 

4056162 

4062766 

14360.60 

9643.41 

11362.00 

1794.45 

2998.60 

7848.96 

21% 

82% 

CASE ASSY COMP 


4040995 

3283.81 

2420.00 

863.81 

27% 

CASE ASSY COMP 
CASE ASSY COMP 


4037989 

4046497 

81.67 

9199.88 

60.63 

6780.00 

21.04 

2419.88 

26% 

27% 

CASE ASSY DIFF 
CASE ASSY DIFF 


4068322 

4070870 

79942.41 

79942.41 

22174.00 

22174.00 

57768.41 

57768.41 

73% 

73% 

CASE FAN INLET 


4001727 

41849.70 

30235.00 

11614.70 

28% 

CASE FAN STG 3 


4043285 

4340.27 

3400.00 

940.27 

22% 





PAGE 3: 


FRACTURE CRITICAL/DORABILITY CRITICAL PARTS 





PART 

STOCK 

BREAK OUT 

BREAK OUT 


NOUN 



NUMBER 

LIST PRICE 

PRICE 

SAVINGS 

%SAV D 

CONVERG NOZZLE 

4077809 

1358.99 

980.00 

378.99 

28% 

COUP ASSY 

GEARBOX 

4067183 

778.78 

389.00 

389.78 

50% 

DAMPER BLADE 


4024039 

3.69 

2.13 

1.56 

43% 

DAMPER BLADE 


4012715 

4.96 

1.68 

3.28 

67% 

DISK COMP 



4059171 

14472.58 

11800.00 

2672.58 

19% 

DISK COMP 



4069904 

10290.52 

8142.00 

2148.52 

21% 

A|k comp 



4030605 

9270.54 

5750.00 

3520.54 

38% 

WSK COMP 

STG 

8 

4040108 

9186.13 

5300.00 

3886.13 

43% 

DISK COMP 

STG 

8 

4061508 

9186.13 

5970.57 

3215.56 

35% 

DISK COMP 

STG 

9 

4022609 

18463.13 

12345.50 

6117.63 

34% 

DISK COMP 

STG 

10 

4022610 

8687.94 

5800.00 

2887.94 

34% 

DISK COMP 

STG 

10 

4069910 

8687.94 

7150.00 

1537.94 

18% 

DISK COMP 

STG 

11 

4022611 

16646.82 

13000.00 

3646.82 

22% 

DISK TURB 

STG 

1 

4059091 

24027.64 

9475.00 

14552.64 

61% 

DISK TURB 

STG 

2 

4059092 

22209.28 

6996.00 

15213.28 

69% 

DISK TURB 

STG 

4 

4043704 

10590.97 

9127.00 

1463.97 

14% 

DIVERGENT 

NOZZLE 

4056264 

1790.36 

1234.00 

556.36 

32% 

DIVERGENT 

SEAL 

4072683 

442.14 

347.90 

94.24 

18% 

DIVERGENT 

SEAL 

4076459 

455.41 

402.00 

53.41 

12% 
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FHACTORE CRITICAL/DURABILITY CRITICAL PARTS 



PART 

STOCK 

BREAK OUT 

BREAK OUT 


NOUN 

NUMBER 

LIST PRICE 

PRICE 

SAVINGS 

%SAV D 

DRIVESHAFT COMP 

4047579 

14802.49 

11320.00 

3482.49 

24% 

DUCT FAN FORWARD 

4046405 

46174.90 

38000.00 

8174.90 

18% 

DUCT FAN FORWARD 

4065899 

36847.00 

31500.00 

5347.00 

15% 

DUCT SEG TURB 

4057521 

137.19 

109.90 

27.29 

21% 

DUCT SEG TURB 

4070422 

119.52 

95.75 

23.77 

21% 

DUCT SEG TURB 

4066963 

472.58 

398.00 

74.58 

16% 

DUCT SEG TURB 

4063721 

459.65 

405.14 

54.51 

12% 

^UEL OIL COOLER 

UA539800-1 

6113.15 

5031.00 

1082.15 

18% 

P&ARBOX COVER 

4047095 

456.78 

327.00 

129.78 

29% 

GEARBOX LINK ASSY 

4031264 

54.93 

44.00 

10.93 

19% 

HOUSING ASSY BRG 

4018466 

1361.45 

1200.00 

161.45 

12% 

HOUSING ASSY BRG 

4018467 

1361.45 

1200.00 

161.45 

12% 

HOUSING ASSY BRG 

4035597 

1361.45 

1200.00 

161.45 

12% 

HOUSING ASSY BRG 

4040284 

8188.98 

6035.00 

2153.98 

27% 

HOUSING ASSY BRG 

4061549 

1361.45 

1200.00 

161.45 

12% 

BOUSING 

4068639 

1579.66 

1300.00 

279.66 

18% 

HOUSING 

4057683 

146.48 

124.00 

22.48 

16% 

LINER ASSY 

4057394 

310.31 

287.66 

22.65 

8% 

LINER COMB 

4066944 

10352.24 

8650.00 

1702.24 

17% 

LINER CONVERG 

4060955 

95.61 

87.22 

8.39 

9% 

LINER CONVERG 

4068401 

95.61 

87.22 

8.39 

9% 



I 

I 
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FRACTDRE CRITICAL/DORABILITY CRITICAL PARTS 




PART 


STOCK 

BREAK OUT 

BREAK OUT 


1 NOUN 


NUMBER 


LIST PRICE 

PRICE 

SAVINGS 

%SAV D 

NUT 

DRIVESHAFT 

4026463 


463.43 

349.00 

114.43 

25% 

NUT 

DRIVESHAFT 

4047224 


3462.26 

1735.00 

1747.26 

51% 

1 OIL 

TANK 

4043867- 

706 

5911.33 

3900.00 

2011.33 

35% 

OIL 

TANK 

4066724- 

700 

6258.14 

5350.00 

908.14 

15% 

1 RING 

ASSY BEG 4 

4071068 


5560.76 

5027.00 

533.76 

10% 

I RING 

ASSY IN 

4037628 


10800.09 

1250.00 

9550.09 

89% 

RING 

ASSY IN 

4061761 


3077.16 

2124.50 

952.66 

31% 

' RING 

ASSY IN 

4067727 


1078.48 

922.00 

156.48 

15% 

1 RING 

ASSY OUT 

4032800 


8172.97 

769.28 

7403.69 

90% 

1 ^^ING 

ASSY OUT 

4060230 


2001.33 

1764.00 

237.33 

12% 

^PRng 

ASSY TURB 

4023077 


2173.45 

563.00 

1610.45 

75% 

RING 

ASSY TURB 

4063436 


1184.74 

975.00 

209.74 

18% 

RING 

ASSY TURB 

4042692 


988.93 

761.00 

227.93 

23% 

RING 

ASSY TURB 

4066127 


363.05 

320.00 

43.05 

12% 

RING 

SEG TURB 

4057764 


238.25 

210.00 

28.25 

12% 

RING 

SEG TURB 

4066963 


472.58 

398.00 

74.58 

16% 

SEAL 

AIR BRG 4 

4036962 


1600.73 

725.00 

875.73 

55% 

SEAL 

AIR COMP 

4066997 


10818.92 

2660.00 

8156.92 

76% 

SEAL 

AIR COMP 

4064666 


1394.38 

1000.00 

394.38 

29% 

SEAL 

AIR COMP 

4061260 


1872.55 

1380.00 

492.55 

27% 

SEAL 
— 

AIR COMP 

4064667 


1685.21 

1350.00 

335.21 

20% 

! SEAL 

AIR COMP 

4064670 


2446.25 

2375.00 

71.25 

3% 

SEAL 

AIR COMP 

4079078 


2446.25 

2375.00 

71.25 

3% 

SEAL 

AIR COMP 

4062764 


4008.85 

2711.00 

1297.85 

33% 

SEAL 

AIR COMP 

4062765 


2963.71 

2250.00 

713.71 

25% 



fracture critical/dorability critical parts 


% 
I ^ 


I 


NOUN 

PART 

NUMBER 

STOCK 

LIST PRICE 

BREAK OUT 
PRICE 

BREAK OUT 
SAVINGS 

%SAV D 

SEAL AIR COHP 

4061976 

1916.20 

1577.00 

339.20 

18% 

SEAL AIR COMP 

4061977 

2902.85 

2389.00 

513.85 

18% 

SEAL AIR COMP 
SEAL AIR COMP 

4050978 

4061978 

1547.58 

1682.57 

1080.00 

1240.00 

467.58 

442.57 

31% 

27% 

SEAL AIR COMP 

4061979 

1860.42 

1472.00 

388.42 

21% 

SEAL AIR COMP 
SEAL AIR COMP 
SEAL AIR COMP 

4043280 

4050980 

4061780 

2916.74 

2916.74 

1519.49 

1970.00 

1970.00 

1299.00 

946.74 

946.74 

220.49 

33% 

33% 

15% 

SEAL AIR COMP 
AIR COMP 

^Beial air comp 

4041591 

4047471 

4061771 

2887.20 

2887.20 

1698.74 

1240.00 

1240.00 

1398.00 

1647.20 

1647.20 

300.74 

57% 

57% 

18% 

SEAL AIR COMP 
SEAL AIR COMP 
SEAL AIR COMP 

4047472 

4061772 

4041592 

2931.62 

1430.16 

2931.62 

1980.00 

1177.00 

1980.00 

951.62 

253.16 

951.62 

33% 

18% 

33% 

SEAL AIR TURB 
SEAL AIR TURB 

4057764 

4064338 

238.25 

1266.15 

210.00 

1058.00 

28.25 

208.15 

12% 

17% 

SEAL AIR TURB 
SEAL AIR TURB 

4063721 

4064337 

459.65 

2764.81 

197.00 

2099.00 

262.65 

665.81 

57% 

24% 

SEAL ASSY PACE 
SEAL ASSY FACE 

4031516 

4031517 

1296.28 

1296.28 

929.65 

929.65 

366.63 

366.63 

29% 

29% 

SEAL ASSY FACE 
SEAL ASSY FACE 

4033283 

4012468 

603.83 

670.60 

445.00 

313.90 

158.83 

356.70 

27% 

54% 

SEAL ASSY FACE 

4035883 

1311.34 

700.00 

611.34 

47% 

SEAL ASSY FACE 
SEAL ASSY FACE 

4014756 

4014757 

1387.73 

1387.73 

910.00 

910.00 

477.73 

477.73 

35% 

35% 
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FRACTURE CRITICAL/DORABILITY CRITICAL PARTS 



PART 

STOCK 

BREAK OUT 

BREAK OUT 

%SAV D 

NOUN 

NUMBER 

LIST PRICE 

PRICE 

SAVINGS 


STATOR ASSY 

4064066 

22763.20 

7160.00 

15623.20 

69% 

STATOR ASSY 

4064067 

22286.70 

6850.00 

15436.70 

70% 

STATOR ASSY 

4064068 

21429.44 

6606.00 

14823.44 

70% 

STATOR ASSY 

4064069 

17368.52 

6560.00 

10808.52 

63% 

STATOR ASSY 

4064071 

8714.93 

5916.26 

2798.67 

33% 

STATOR ASSY 

4067481 

17214.69 

7819.60 

9395.09 

55% 

STATOR ASSY 

4056232 

15454.44 

10900.00 

4554.44 

30% 

^ATOR ASSY 

4067482 

21877.41 

10856.61 

11020.80 

51% 

^ATOR ASSY 

4064083 

5760.77 

4640.00 

1120.77 

20% 

SUMP ASSY BRG 

4053992 

216.66 

157.00 

61.66 

28% 

SUPPORT ASSY 

4034875 

5221.99 

4494.00 

727.99 

14% 

SUPPORT ASSY 

4041794 

5407.43 

3985.00 

1422.43 

27% 

SUPPORT ASSY 

4034246 

2437.01 

1445.00 

992.01 

41% 

SUPPORT DUCT 

4055259 

3738.40 

2608.86 

1129.54 

31% 

SUPPORT DUCT 

4063469 

858.75 

833.00 

25.75 

3% 

SUPPORT DUCT 

4070421 

3188.66 

1267.00 

1921.68 

61% 

SUPPORT RING 

4066128 

1490.65 

1313.87 

176.78 

12% 

SUPPORT RING 

4061514 

1346.92 

1079.00 

267.92 

20% 

SUPPORT SEAL 

4065651 

8364.26 

6350.00 

2014.26 

25% 

SUPPORT SEAL 

4028004 

5814.38 

4285.00 

1529.38 

27% 
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FRACTURE 

CRITICAL/DURABILITY CRITICAL 

PARTS 



PART 

STOCK 

BREAK OUT 

BREAK OUT 

%SAV D 

NOUN 

NUMBER 

LIST PRICE 

PRICE 

SAVINGS 


SUPPORT STATOR 

4037612 

11405.34 

4054.81 

7350.53 

65% 

SUPPORT STATOR 

4056576 

14256.47 

8949.00 

5307.47 

38% 

SUPPORT STATOR 

4073624 

14256.47 

12188.00 

2068.47 

15% 

SYNC RING ASSY 

4043182 

6302.63 

5000.00 

1302.63 

21% 

TIEROD NUT 

4027072 

9.24 

6.32 

2.92 

32% 

TIEROD NUT 

4046424 

4.19 

3.10 

1.09 

27% 

TIEROD NUT 

4054479 

7.01 

6.47 

.54 

8% 

TIEROD NUT 

4059418 

10.08 

7.14 

2.94 

301 

TIEROD NUT 

4070809 

34.29 

19.64 

14.65 

43% 

J|KOD REAR 

4048151 

11.07 

8.20 

2.87 

26% 

^Bod rear 

4048152 

10.89 

8.20 

2.69 

25% 

niROD REAR 

4048153 

9.44 

6.78 

2.66 

29% 

TOWER SHAFT 

4011830 

458.30 

332.00 

126.30 

28% 

TURB EXH CONE 

4043522 

1064.49 

1048.00 

16.49 

2% 

TURB EXH CONE 

4057104 

1064.49 

784.50 

279.99 

27% 

TURB EXH CONE 

4067118 

917.50 

637.95 

279.55 

31% 

VALVE OIL 

4069248 

4.22 

3.25 

.97 

23% 

VALVE OIL 

4065818 

20.80 

15.35 

5.45 

26% 


VANE ASSY TURB 

4039683CLN 

906.39 

397.80 

508.59 

56% 

VANE VAR COMP 

4038450 

321.23 

291.63 

29.60 

10% 

VANE VAR COMP 

4038550 

434.27 

357.40 

76.87 

18% 

VANE VAR COMP 

4066750 

677.49 

485.00 

192.49 

29% 

VANE VAR COMP 

4066950 

702.63 

507.00 

195.63 

28% 

VANE VAR COMP 

4043454 

123.04 

88.25 

34.79 

29% 

VANE VAR COMP 

4062264 

119.10 

94.24 

24.86 

21% 

VANE VAR COMP 

4043455 

110.62 

79.34 

31.28 

28% 

VANE VAR COMP 

4062265 

113.17 

89.55 

23.62 

21% 
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FBACTURE CRITICAL/DOBABILITY CRITICAL PARTS 




PART 

STOCK 

BREAK OUT 

BREAK OUT 

%SAV 

NOUK 


NUMBER 

LIST PRICE 

PRICE 

SAVINGS 


VANE 

COMP 

4063958 

4.69 

3.46 

1.23 

26% 

VANE 

COMP 

4063959 

5.37 

4.30 

1.07 

20% 

VANE 

TURB 

4056771CLJ 

2163.73 

1130.00 

1033.73 

48% 

VANE 

TURB 

4056771CLK 

1713.16 

1510.00 

203.16 

12% 

VANE 

TURB 

4056771CLL 

1908.46 

1130.00 

778.46 

41% 

VANE 

TURB 

4056771CLM 

2105.47 

1200.00 

905.47 

43% 

VANE 

TURB 

4056771CLN 

2105.47 

1130.00 

975.47 

47% 

VANE 

TURB 

4056781CLL 

1676.52 

1170.00 

506.52 

31% 


TOTALS 


$997,786.30 $579,524.08 $418,262.22 


42% 
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DAR Case 91-312 Pentagon Acquisition Reform 


3. First Articles; Another rear regard action by OEM's has been the 
introduction by DoD requiring that alternate small business sources 
re-qualify every two years their manufacturing process even if the 
component is currently being produced by the Independent. Thus added 
cost and extended delivery cycles. 


4. Currently Independent Small Businesses contracting directly 

to OEM's are experiencing payment cycles of 90 to 120 days after 
delivery. To put progress payments under OEM's would be a fiscal 
disaster for DoD and a murderous financial burden on the 
Independents. Markets other than defense are fraught with 
fiscal problems many of which involvement of bankruptcies. 

See Wall Street Journal article by Stephanie Mehta. 



One of the reputed cost cutting moves within the military is the 
bundling of several different parts in a bid package. The 
packaging usually has within it a proprietary part unavailable 
to an independent. One of the conditions of these groupings is 
that a potential contractor must bid all items or be classified 
as "non-responsive" DoD/OEM's version of a poison pill. 


6. An imperfection in the Navy Aviation Supply Office procurement is 
a high frequency of bid sets with the notation "prints" not 
available. This is ingenuous since Naval Air Technical Service 
facility is in the same compound in Philadelphia. Thus a road 
block cuts the Small Business Independent off at the pass. 


2o 
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DAR Case 91-312 Pentagon Acquisition Reform 


7. Generic Qualification: We believe that generic qualification 

will lessen the administrative burdens of the Government with 
its attendant cost reductions within the military and 
additionally via the supplier network. Such designs would 
encompass spacers, seals, blades and vanes, vane and shroud 
assemblies et al. 


8. Should OEM's be assigned administration of DoD procurement, we 
believe that our access to freedom of information will be 
seriously curtailed. 


9. 



Overhaul & Repair Rights: Numerous Independent Small Businesses 

have developed procedures and techniques for repair of a variety of 
components. This requires substantial investment of their own 
funds. Should such be done on military units, we believe that the 
developer be granted exclusivity in military contracting of 3 years 

in order to recover funds expended in the research and development 
process. 


10. There has been a battle raging between small business and OEM's for 
more than 2 years within the 807 Group. With only one small 
business representative in the group, the voice of Small Business 
was seriously curtailed. Letter writing to members of congress 
was a weapon used to stimulate a sense of justice for the 
independent contractors who have given credibility to the 
competition in contracting act in its goal to save taxpayer 
monies by reducing costs. 






09UC9. 11 iu»iru inc" iiiujuuvio k/o9c '>o3 uicuruv unc nor v^l aaaresSCQ. 
It added that cnricai mumtions apabilihes are central to U3. military 
strategy. 

The report recommends a rive-step plan "to preserve a mimitions 
production capability tor this nation." liie first and most urgent action 
is to "establish a floor under munibons funding of approximateiv S2 
billion." Such a floor, the report contends, will permit the munitions 
dustrial base sector "to rationalize its apabilities and achieve greate’ 
fences to meet military requirements as they are more cleariy de- 
y," during a period of several years. 

■cond, the Defense Department "must refotm and streamline the 
research, development, and procurement process." The r e poit contin- 
ues that the Pentagon "must aggressively move toward mote commer- 
dai business practices and standards." 

Third, the government must develop a coordiruted set of policies that 
win "allow the efficient raaorudizadon and functioning of the muni- 
dons industry." These policies should include a "suitable appiicadon 
of andtrust laws." 

report's fourth recommendadon deals with rewarding commer* 
dal sector investment in munidons research and development and 
value-based contracting. 

Another recommendadon calls for dosely revieuing sales by the 
Pentagon of excess ammunidon to "end the counterproducdve com- 
peddon with potential commerdal opportunjdes."(’Nflfjom 7 / Defense, 
Mruary I9W, pojc 33). The report su^esB that constraints placed on 
the munidons commerdal industrial sedor in making international 
sales should be removed so long as the transactions serve ‘VS. national 
interests and promote the competitiveness of U3. industry." 


Report Fnm Pentagon Coomrittee 
Ruesttm Changes to Bata 

A minonf v report was submitted bv MirW Rp\nnn]H«; |jij>TTTh<»r of 
Defense Depamnent Technical Data Advisory Comnittge. to Eleanor 


[^Defense Department Qireaor or procurernent— who a r«;n rnavn ; 
'ininmee. 

jTeport calls for a chanee in the regulations concerning technica l 
ngnts. KevnoiQs comenas^tne cnange m tecnnical dataTig ncs 
amounts to a creanve accoimong giveaway aiiowme onginaTeSuiiv 
hiciii fltqT?i!!?uLTu???^uT5ep^ 5it"?IffT!S*^aT^o^Dv^fielaxDav^^ 
cnipng aevejopment to^ ne uejense^pAfbnenTmai^ ratnerman 
as a uiFe?T5T?gwiiiuj L. " ' — i— — — 

tlv inairectiv cna rging the Defense Department, the original equip- 

n^cntjnanuract ureg^vsw pv tne"5xMv3 ’ 

and assure a monopotv posinon m me <toven\ment ano ommer^l 
rnarjret. accoraing to t^eynoios . Me said that this oaa. oeveioped a t 
taxpayer expense m me periormance ot a government contract 'should 
riiB£ifljiail ^2i£i4^a£jl.g!J5in8S5rfortK?'Durooserorcgmp^ " 
Reynold? maiiitai ns_tnat ^re wouig oe immense business losse s 
hv himfjrprtc r|pf »Kntitann« r.t < jmaH'DU5int>s5e^ il tne cnanees i n 
^aftnghts_arejj]jide. 

AfijsaiflSJSjJBgidentof^tljgJndeDgcdfillliligiSSS&iSfflflSfflE*^ 

so2ation^and^ic^mesioemotA€TnQ£b2j,,^jglSO£i^aj^j^j^^ 



1 ne ueiense Lrepartment nas c»e«i pushmg companies towaid team- 
ing arrangements in the hopes of maintaining a viable commeroal in- 
dusoiai base with a mmimum of direct government mvoivement or 
cost A hard-line antitrust policy is seen by some legal experts as hav- 
ing a chilling impact on fumre tiuiming and merger agreements within 
the defense industry. 

Antitrust concerns ended the proposed purchase bv Alliant 
Techsystems of a significant portion of the Olin Corporation, k Peters- 
burg, Florida, more than a year ago. Just as Aerojet and Alliant 
Techsystems are the only companies that make duster bombs in the 
United States. Olinand Alliant Techsystems are the only produces of 
several types of tank ammunition. 


AGENCY/ 
CAPITOL HILL 


Senate Seeks Answers to Butlget 
ShortfaO enii Korean IMe Crisis 

Dr. William J. Perry was sworn in as the new defense secretary, but not 
before he had to answer Senate inquiries concerning the Pentagon's 
reported S30 billion to S50 billion budget shortfall in the fiscal 1995 
through fiscal Year 1999 time frame. 

Dr. Perry estimated the disparity to be S20 billion for the out years 
beyond Fiscal Year 1995. He suggested the only ways to offset the gap 
would be by modifying budget spending limits, by restmeturing pro- 
grams, and by increasing effidency through acquisition reform. 

In response to widespread concern regarding nudear weapons pro- 
lifetion in North Korea, Dr. Perry said the United Slates— through 
diplomatic means would seek to prevent North Korea from manufac- 
turing these weapons of mass destruction. 


Teaming Created Legal Twilight Zone 
For firms Working on Cluster Bombs 

Alliant Techsystems, Hopkins, Minnesota, and Aerojet, Rancho 
Cordova. California, agreed to pay SI 2 million after being accused of 
violating antitrust laws. The two companies had teamed to produce 
combined effects munitions for the U.S. military. 

In 1 99Z the Army appro\^ed a plan for a joint contract to build the weap- 
“ The Justice Department contends that the service did not approve the 
‘“ig and pndng portions nor did it have the authority to do so. 




. J0 Report Questions misBeblower 
’rotection, BtucatUm on Bnployee Rights 

i 1 recent U3. General Accounting Office (GAO) report points to a high 
i egree of d i s sati s f action with the Office of the Special Counsel's han- 
( ling of federal employees who have sought protection under the 
\ Whistleblower Protection Act of 1989. 

GAO surveyed 945 employees that sought assistance of the special 
c junsel's office. The bulk of the respondents gave the special counsel's 
c Kce 'low marks for overall performance. " More than a third of them 
the office low marks. 

The report also said that there needs to be better education of fed- 
al employees about "the extent of their rights and protections under 
ie whistleblower statutes and the nature of the compliant process." 
Gao recommended that "the special counsel explore the reasons for 
whistleblower complainant's dissatisfaction with the Office of the Spe 
dal Counsel process and work with the subcommittee to develop an 
appropriate strategy for addressing these concerns." 

National Lab, Pentagon, andB^A Team 
Develop New Pollution Detection Device 

The Environmental Protection Agency (EPA) is developing protocols 
for a mobile analytical unit developed at Los Alamos National Labora- 
tory, New Mexico, with Air Force funds. 

A Los Alamos offidal said that the unit can "quick! v measure m.inute 
amounts of a wide range of chemicals to a level of sensitivity that ex- 
ceeds EPA standards." The unit uses a portable ion-trap mass spectrom- 
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^mall firms battle 
^ipefense contractors 




*H« WASHINGTON POST 

-^.WASHINGTON - It's a D«vjd- 
^^A&d*Goiiatii stniss^e, only fhi, 
^ttee die stakes are bilUoos of dol- 
Penta gon coaoracts, aad 
• ooatesceacs a^^ee tbe so^e^a* 
.^^Beat is leaniag toward GoUath. 
:^^Th e Davids are huadreds of 
nkkasO fiesaries aad BiadiiBa siiops 
■at yiua d the oounoy. Tbey say die 
hatfleBlBgon is about to new 

-*shiies that could put many of them 
jEPut of business and cost taxpayers 
.jatBoney. 

.Jafr'The Goliaths, the nadon's largest 
>£fdefense firms, say the small finns 
'9bre: opportunism who use Penta* 
Ib’gon rules to learn the big compan* 
technological secrets and 
Unmake money oft them. 

^MlibThe last round is scheduled for 
. ilWednesday, when a Peiuagon ad> 
'iliyisoTy panel will hold a final meet* 

f g before issuing recoaunenda* 
arm to Defense Secretary Les 

bdustiy and govenxment offi* 
ils say the panel - headed by 
'^leaner R. SpMor, the Pentagon's 
>|fPiracurement director — has dis* 
•missed almost aQ the wnnii finns' 
bomplaints and will find for the 
^large companies on most issues. 
Pentagon officials declined 
^ comment. 

...^JTbe dispute is this: Who owns 
• . the rights to the equipment inside 
- .the military's planes, tanks and 
: ^submarines? Is it the g o v e rn ment, 
which helped pay for the research? 
40 r is it contractors, which spent a 
•/fortune developing the 
^tBcfanoiogies? 

^.The law has said for years that if 
4|faixpayer money paid for aU the re- 
.^arch on some gear, then the 
Pnited States owns rights to it. 
^That means outsiders can get that 
'fnformation from the government, 
^it's unclassified. But on most 
jaDitajy technologies, companies 
v^d the Pentagon share reseat 
. feasts, so ownership questions are 

C muddled. 

184, after Pentagon 
$5,000 coffee pots aad 
I pliers. Congress tried to. 
costs for. military gear by 
dngoompetitioiL Aseriesof - 
nd regukkions in die mid* 
Z980s expanded the types of tech* 
Bical information the government 
could disseminate so companies 
other than the main, or "orime,’ 


A new industry of '‘leplicasor'' 
firms was bora. They comb 
through contracting publications 
for news of Pentagon bid competi* 
ttons. then file Ffoedom of Infor* 
marinn requasis for technical 
OB the deshed equipment. Blue* 
prints in hand, tha small firms bid 
OB the pairs oontxacts, often under* 
hkVting the primes their 

ov erhea d costs are l o wer than the 
Ugfinns'. 

Replicators ^ that if the Penta* 
gem rules against iham , hundreds 
Ismail foaories could go under. 

‘'fr's veiy IflceJy this would put us 
out of business,” said Phillip Rodri- 
guez, president of Aeronautical 
Systems Inc., a Manassas, Va.* 
based replicator supplying parts 
for throttle controls on F*15 
jets and gear boxes on Navy 
heiieopters. 

Eighteen months after Nicara- 
guan immigrant Rodriguez found- 
ed the finn in 1988, it had 15 em- 
ployees and revenue of $3.5 
mfilion — all because he obtains 
other companies' blueprints. He 
said he feels no guilt about the fact 
that his firm has almost no exper- 
tise in technology or manufar^- 
ing but only hiies factories to make 
parts for which he's acquired 
plans. 

*The market grew tremendous- 
ly,” he said, “and the wealth was 


Moreover, replicators say that if 
the Pentagon constricts the flow of 
data to outsiders, military parts 
costs will rise. They contend that 
they've saved taxpayers $20 billion 
since 1984; by contrast, allies of the 
primes say the savings were only 
ebout $2 billioiL 

Meanwhile, prime contractors 
say some replicators do shoddy 
work — and cost the govenunent 
money — because they don't un- 
derstand the precise fonction of 
the gears, screws, valves and pipes 
theymake. 

to the primes' main gripe is re^ 
piicators are malting off with 
nology the primes spent millions 
da^oping. 

. . "These ate our fon^ jewels." 
said Joel W. Marsh, government 
aequisitioh director for United 
Tedinoiogies Corp.. a large Con- 
necticut-based defense firm. 

Tf you buy a Ford, yw get an op- 
erators manual,” said Leroy J- 

cure- 
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Parts war: def ens^ gi^ts vs. subcontractor 




- By ROBEKT WEIS^LLN - i 

sfid ^lIRAi^CDA S. SPrVACR 
Cnrcr.i Sicff Writer: 

A program designed to end mill- 
tary purch^^ high-pricM ham- 
xners and toEet seats Is in jeopardy, 
caught in a Darid-and-GoUath strug- 
gle between major defease contrac- 
tors and small companies vying. for 
dwindling defense dollars. 

• Each side is accusing the other of 
trying to muck up sales to the Peata- 
*on at a time when such ^es are 
•expected to ’ continue th^ 1 

trend.* The outcome could af-; 
-lect the profi^iqfj^ger.contractors; 
and the survival of smaller ones, 
Jndudlag many in Connecticut.:* •' 

Their dispute, expected to come to, 
a head in Washington next spring, 
has its roots in a competition-ln- 
contracting law passed eight years 
ago to help the military save money. 

The law created the ; "breakout 
program" which, for the first time, 
■permitted the Pentagon to buy re- 
placement parts for aircraft, ships 
and armor w vehicles directly from 
subcontractors rather than from the 
.vreapons* prime contractors. 

- Now that program b under in- 
tense. 'scrutiny, ’and /the*' outcome 
could have a. grcat^effectjonjj^nr 

■ I • • ■ . 


‘jOecticut companies and jobs. 

•:*#The isrue pib prme coolractors, . 
•such as Kartford’s United Techno I- { 
•‘odes Corp., which have lost profi^ ■ 

’ on'xeplacement parts, against their . 
‘own- networks of subcontractors,! 
which have developed Important^ 
sjjew markets with the mili ta r y. , 

•4' -‘'Under 'pressure from the prime 
•’^ntractors, federal ofCciab are re- 
’ viewing whether to shift control of 
key 'weapons design data from the 
'government back to the primo. 

* • The prime contractors insbt the 
proposed changes in regulations, 
':which could be. adopted next year, 

dnce the number of defective parts 
delivered to the govemmeoL But 
many subcontractors argue the 
pjuflges effectively would lock them 
out of a key market — the military 
— and make them entirely depend- 
ent on the prime contractors. 

On the surface, the dbpute b t«h- 
iiical, centering on whether prime 
contractors or the governmerat 
should control the design specifica- 
tions and btueprinb for weapons. 

But beneath the arcane language, 
the stakes could not be higher for 
subcontractors In Connecticut and 


Please see Defease, Page Kl . 
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Defense firms at odds over contracting rule: 


Contisue^ from Page 1 
across the nation. Simply put, hun- 
'^eds of toolmakers, machine shops 
and other small companies fear they 
could b« put out of business if they 
are der.ied access to the data. 

In recent years, the breakout pr> 
gram has saved the government te.ns 
of millions of dollars, its advocates 
maintain. It has also been a boon to 
subcontractors at a time when the 
prime contractors have been scaling 
back on their domestic suppliers and 
buying more parts from, abroad. 


[ 
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ra?Tbej^re trying to turn the dock 
ba^” said Ronald V., Williams, a 
Hartford aerospace consultant rep- 
resenting J.T. Slocomb 4t Co. of 
South Glastonbury and Numet Ma- 
"chining Techniques of Stratford. 
•T^ey want to go back to a sole- 
sou r c e environment that could cost i 
Connecticut thousands of jobs.”. 1 

:The hottest topic 

H^No one knows the full extent of the 
slate's vulnerability because most of 
•the subcontractors dustered around 
•Ptatt ic Whitney and Eamiltoo Stan* 
'dard in central Connecticut, or 
'iaohrA SLkorsky Aircraft and Tex- 
?troh Lycoming in southern Connecti- 
work for both prime contractors 
land the govem.ment. As privately 
'held businesses still beholden to the 
%^es, few will spea.k publicly 
about their qualms for fear of an- _ 
‘tago'niiiag powerful customers. 
feBut the threat to the breakout pr»- 
Sam has been the hottest topic dur- 
ing the past few weeks at private 
'meetings of toolmakers and govern- 
ment contracting officials in Con- 
necticut and other states. Many have 
sent representatives to hearings on 
the issue in Washington and at mili- j 
‘tary bases, while others have sent 
letters to the committees contem- 
plating changes, to lawmakers and 
.to President-dect Clinton. 

*^fOne of the few who has been will- 
ing' to talk publicly, Donald NL Jud- 
son, president of South Windsor 
piarts-maker Electro-Methods Inc., 
about 75 percent of his business 
with the military. This fall, for ex- 
ample, his company won 510 million 
worth of contracts from Tinker Air . 
Force Base to help retrofit jets. 


•jjjudson contends Electro-Methods 
would be unable to bid on such work 
without access to the systems de-1 
5 f gns. developed by the prime con- 
tractors with taxpayer money. 

• VThis would put us out of busi- 
p’ypt ; * Judson said of the proposed 
'ctoges in data rights. “Four years 
. from now, the government wouldn’t 
'be able to get competitive bidding 
for their parts. They would have to 
get the parts from the primes.” 
Prime conmactors, however, de- 
tnict the issue in terms of efficiency. 
^/Herbert Fisher, a former Penta- 
^ official tracking the data righa 
•debate for the Aerospace Industries 
^XSociation, a trade group for the 
-'pnines, paints a picture of milUons 
.of pages of systems data^ — compo- 
>oents specifications and drawings — 
jjspread across the country^ in far- 
tflung government repositories. 
•i5Few are computerized, so If the 
{Air. Force wants to put cut bids for 
ijepiacement parts on a fighter jet, 
^or'example, bureaucra^ must call 
iSfound and gather the information 
‘from different sites,' Fisher said. 
Meanwhile, the jet may sit idle for 
weeks in a hangar, he said. 

need to be able to store and 
’’petrieve the data in a timely mat- 
.tef,” said Joel Marsh, the Washing- 
ton-based director of govemme.nt 
acquisition policy for United Tech- 
Bologies Corp. Like other prime con- 
tractors, UTC has volunteered to 
store the data for the government a^t 
^operating divisions such as Pratt, 
feamiltoo Standard and Sikorsky. 
^'.Responsibility for keeping the 
^upocs design data would restore 
fto the prime contractors enormous 
<leverage over the flow of 
♦ment parts ranging from J®- 
“pumps to helicopter 
^feveragt the primes had enjo> 
mtH-l930S. 
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• Before the Competition in Con- 
tracting Act of 1984, almost all parts 
for Air Force jets. Navy ships »d 
j^xmj tanks were ordered bj the 
services through prime contractors, 
would buy the parts from suh- 
j^ctors and mark up their prices 
^ect administrative costs. 

• • “If you wanted to be in the defease 
replacement parts business then, 
you sold to the primes." said J. Mi- 
chael Slocom. a Falls Church, Va„ 
government cootractiag attorney 
who represents subcontractors. 

Horror stories 
That system dated back to World 
War IL But it was rocked by the 
nublicined Penugon. procurement 
of the 1980s. Embarrassed 
• by repons of costly bolts and coffee 
pots, former Defense Secreta^ Cas- 
par Weinberger and his allies in Coo- 
gjess passed the new law promoting 
•competition in militar/ contracting, 
yit was a response to the horror 
- stories,” said UTC’s Marsh. ^ 

Industry officials maintained the 
high price of parts, while seemingly 
■ -.outrageous, simply reflected the 
■fact that they required specialist 
tooling and were custom-built in 

« iall numbers to particular spe<ti- 
tions, such as the need to with- 
ind intense gravitational pulL But 
•that explanation did npt wash with 
the general public nor its represent- 
atives on Capitol HilL 

In the years since the 1984 law 
took effect, prime contractors have 
had to turn over their design data to 
the 'military systems commands.: 
Subcontractors across the nation, 
•aided by gover^ect competition 
advocates, have forged business ties 
■ '•with the military sernces. 

. The services, for their part, have^ 
Identified par^s suitable foe compe-i 
tition and developed parts-lracking 
and cost-accounting procedures. 

Because the cost of a weapon re- 
flects many factors, ranging from 
the price of raw materials to the 
number of units ordered each year, 
there is no firm estimate on how 
much the government has saved 
through the breakout^ program. Ad- 
vocates insist the savings have been 
substa.ntial, though they say the sav- 
Ings have been partly offset by the 
ladmi.-.istrative costs of the program. 


“It's taken a 


lot of time and 


effort to get the 


breakout pro- 


gram off the 


ground," said 


Avon • aero- 


space consul- 


tant Luis 


Chong. Chong 


•said subcon- 


tractors 



ttiroaghout tiie ■ wnong 
state are terrified they will lose theu- 
ability to seH to the government Ix 
the government loses control of the 
specifications, a lot of subconmac- 
torn win go out of busine«, be 
wained, “because a lot of them do 
.work only for the government 
; For subcontractors in Connecti- 
cut, an aircraft industry hub, the 
'breakout program is especially im- 
portant. Air Force jet fighters, 

• bombers and other aircraft even 
more than ground or naval systems, 
'contain thousands of rotating parts 
which must be replaced after set 

• numbers of flights. Many of those 
parts are built in Connecticut and, 
through bypassing prime contrac- 
tors, the subcontractors and the gov-, 

• emment have, in Slocum's words, 

“split the differe.nce on the profit. _ 

There has been constant tension in 
•recent years between the prirnes, 
which continue to own the technical 
data, and the government, which has 
rights to it and disseminates it wide- 
ly enough to make the ownership 
irrelevant Almost every year. Pen- 
tagon officials have tinkered with 
.procurement regulation clauses m 
Li effort to resolve those tensions. 

In the curre.'il data rights debate. 
Congress and the Pentagon each has 
sat up a committee made up of in- 
dustry and government represent- 
atives to examine two aspects of the 
same issue. Those tracking the 'issue 
say toe Pentagon likely will propose 
new regulations before February. 





* One comsiittee is weighing a pr^’ 
nasal to give the government “limit-:: 
od lights'* to the data Is the beli^. 
ttat prime contractors should be al-t 
lowed to keep some data proprietary 
, lor national security reasons and to 
* aeeelerate_toe_epnversion of mili* 
tary technology to civilian use. The 
see^ panel is examining a propos- 
al to shift control of all data back to 
the primes but require them to use 
more competitive procedures. 

•Under either proposal, the sub- 
contractors would be at the mercy o£ 
the primes,” Slocum said. “This 
would shut these folks down.” 

The prime contractors p^er a 
system enabling them to retain their 
data, whether it was developed pri- 
vately or with partial government 
funding, and give it up only with a 
request from the Pentagon. 

’•"If you* go into a restaurant and 
•order a meal, you don't get the reci- 
pe," Fisher 'said. “But if you want the 
recipe, you can go in and bargain for 
it If you buy a thousand meals. 
chef may throw in the recipe. 

The subcontractors are bracing 
for a battle. “We're absolutely con- 
cerned about It,” said Kip Brock- 
myre, chairman of the National 
TooUng and Machining Association, 

which represe.'its subcontractors, u 

the changes are not acceptable, we 11 
fight them.” 1 
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The New (Old) Industrial Policy 

the Pentagon to subsidize commercial products is a bad idea 


BY ROBERT J. SAMUELSON 




|HE CUNTON AOMtNtrrBATTOm LATEST EXCUBSION 
into ittdusmal policy is its most troubling, Tlie Paott* 
gpa proposes spending S587 million over five yeeza to 
enable CJ.S. companies to captute IS percent of the world 
market £or **flat-panel dispiiiys.** are used for lap- 
tnputexs. videogsmes, advanced instro 2 nents---iad cockpit 
ys &)r jet fighters. The plan is a huge ov er reaction to a zeal 
an: ensuring ariaquare supplies of vital eomponents. The 
e&rt $ma^ of political grandstanding to show that the 
s administration is championing U.S. iztdustry and jobs, 
true chat fiat*panel displays will depart of futm weapons 
3S— everything fiom displays in tanb to, possibly, band- 
napping devices for soldiers— and that t^re axe now no 
U.S. suppliers. Japanese companies co n trol about 95 per* 
f the S5.6 billion ^A^d market which is forecast to grow to 
iUion by 2000, according to Stanford Resources Inc., a 
^ firm. The Japanese haven’t cooperated on 
le projects, says the Pentagon. The remedy, 
a to areate a new U.S. industry that would exist 
y to serve civilian markets, 
sis novel Previously, the Defense Department 
aanced civilian research and development in 
ape military applications might result; 

^it also hu supported defense contrac- 
it it has never before invoked **dual 
ies— chat is, technologies that have 
n an^defense applications— as the reason to 
lt» an entire nondefense industry. It would do 
rough subsidies that, though granted for R&D. 

1 require companies to build commerdai &c- 
. In practice, they’re production subsidies, 
one denies that these &aories would aim pri- 
r at civilian markets. Consider the numbers, 
sen 1995 and 2000, the Pentagon may buy 15,000 
splays annually. By contrast, world production 1 SUCCess 
ikys now tocab 33 miUbn units and sbodd rM 
million units by 2000. says Stanford Resources. The U.S 
!t is about 6.5 million units. Defense needs, then, account for 
two tenths of 1 percent of U.S. demand in units, though in 
value the milita^ displays— which cost more because they 

0 be customized for combat conditions— might rep re se nt 1 
ercent of sales. 

t White House is plainly eager to use the Pentagon as a 
e for **technology policy.** (That's the newest variant of 
strial policy.'*} Not surprisingly, the first suggestion forafiat- 
prognun came from liuira Tyson, chairwoman of the Court- 
Economic Advisers, who raised it with White House eeo* 
radviser Robert Rubin, according to a Business Week story 
^n confirms. Rubin then urged the Pentagon, which had 
inandng R&D in display technology, to study the matter, 
hnology policy is politically seductive because it appeals to 
uionalism and Americans’ faith in gadgetry. The lesson isn't 

1 Commerce Secretary Ronald Brown, former chairman of 
emoOTttc Party. He’s sharply expanded Commerce's Ad- 
d ^^Aplogy Program that subsidizes projects involving, 

Ivanced materials or computer software. In 1990. 


A few 
*criticaV 
technologies 
don't ensure 
economic 



the ATP spent no million. For 1995. Brown wants to spend 5451 
million on the way to 5744 million by 1997. 

Unfortunately, the popular appeal of technology policy resu 
on two ^desprwi xnisconcepexoDs. 

The first is that a few '^czlti^'* technologies detennme living 
standards and global aconotaic success. **It*s a tocaily wrong 
notion.** says science specialist Bruce of the Brookings 
Institution. What matters is a complex mix of many technologies, 
management practices, work hatecs, culture and government 
policies chat is too intricate to co n trol Technology is only <me 
infiuence. Consider a simple example: airlines. Americans and 
Europearu fly the same jets; yet U.S carriers are vastly more 
efficient (in 1989, they hwdled twice as many passengers with 
only 25 percent more workers). 

The second myth is that Japan successfully practices technology 
policy and that we must follow suit or be shut out of high-tech 
industries. True, some Japanese industries have ben- 
efited from government aid: so have some U.S. indus- 
tries. But in general Japanese government support 
for R&D is 1^ than ours, rep o r ts economist Gary 
Saxonhouse. Less than 2 percent of noodefensa busi- 
ness R&D is financed by go v er nm ent in com- 
pared with 22 percent in the United States. And some 
recent Japanese technology projects have foiled bad- 
ly: not^iy, higb-definition TV. 

The point is that in encouraging new commerdai 
technologies, it's hard for government to improve 
consistently on the ''market'* which is simply many 
companies trying many things until someone discov- 
ers what wc^ best This does not all 

government projects will flop. But on average, they 
will waste money, fail prey to political pressure and 
distort competitiozL Saffiy, business groups don't op- 
pose these boondoggles on prindple. because no one 
wants to offend the White House needlessly and 
companies that might benefit will **take the money if 
government is dumb enough to give it away,” as one lobbyist says. 

The potential harm goes beyond waste. If America expands its 
fieewheeling subsidies, other countries may do likewise. In- 
deed. the Clinton administration had global tx^e rules modified 
to permit bigger subsidies. Now. the Pentagon is creating a 
mechanism to transfonn alleged R&D subsidies into subsidies to 
build commercial foctories. Pervenely. this may make it harder 
for many U.S. companies to plan their investments. they 

won't loiow whether foreign competicon may be subsidized. 

None of this means the Pent^on should ignore fiat-panel 
displays: they are an important technology with military uses. 
But the response should be less extravagant and more patient 
Some U.S. firms are beginning or expanding production: in the 
fomre. foreign companies are Ukeiv to establish U.S plants. And 
in any case, today's tiny U.S. production capacity is still large 
enough to meet the Pentagon s small needs many times over in 
an emergency. The situation, in short is not as desperate as the 
Pentagon says. The rush to create a commerdai industry sug- 
gests. as Brookings' Smith puts it that ”they almost forget that 
the Defense Department has a defense mission.’* 
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DAR Case 91-312 Pentagon Acquisition Reform 


Technical Data Rights: 


Without doubt the major concern of the Small Business Independent Defense 
Contractors is access to technical data. Let all understand that this 
does not involve the PWA 2037 engine - power plant for the C-17 aircraft. 
Nor is there concern regarding rights for the CFM 56 a joint venture of 
G.E. and SNECMA which powers the KC-135 tanker aircraft. 

Both of these engines were developed with private funds and thus are not in 
the "public domain" sector the government pays the private businesses for a 
product. 



We are leery of a new category designated "government purpose limited 
rights" which we believe would be interpreted as an obstacle to small 
business acquisition of necessary data to proceed with manufacture. It 
uld appear that efforts to cut the independent out of the international 
litary logistical support would be exercised under "GPLR". 


We envision a retroactive accounting procedure built around indirect costs. 
It is possible that DoD would apply the GPLR formula to the FlOO and FlOl 
engines. We suggest that a grandfather clause be incorporated to preclude 
this distortion of sound business action of taxpayer funds acquiring full 
rights when paying for the development of these two engines. In the late 
60's and early 70's. 


Sincerely, 

ELECTRO-METHODS, INC 




Donald M. Juc >n 
President 



DM J : j s 
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FMS Corporation 
Washington DC Office 

Suite 304 

1215 Jefferson Davis Highway 
Arlington, Virginia 22202*4302 
U.S.A. 

Telephone (703) 416-2577 
Telecopier (703) 416-2581 - Telex 248207 


August 19, 1994 
HAND DELIVERED 

Deputy Director Major Policy Initiatives 
Department of Defense 
1211 South Fern Street 
Arlington, VA 22202-2808 

Attention: Ms. Angelina Moy 

OUSD (A&T)/DDP 

Our: SD94-0392/DC 

Subject: Comments on Proposed Rule, DAR Case 91-312 

Reference: Proposed Rule Changes to DFAR Supplement; Rights in Technical 
Data (Federal Register 10 June 1994) 

Dear Ms. Moy: 

FMS Corporation is a small business defense contractor that 

manufactures, develops and supplies tracked vehicle parts, system 
upgrade kits and assemblies domestically and internationally. Our 

largest customer by far is the US Army. As a small business that 

participates in both development and manufacturing, we are in the unique 
position of having experience in both areas that seem to have polarized 
the developer versus non-developer positions taken on the §807 
Committee. 

Our review of all of the written material available since learning of 
the Committee's existence in December 1993 and our experience as both a 
developer and non-developer makes us coir^letely opposed to the proposed 
changes to rights in technical data contained in reference. Our 

position does not apply to proposed changes regarding rights in computer 
software. 

The reasons for our opposition to the proposed rule are: 

a. The changes facilitate the developer placing items in the mixed 
funding category and thereby permitting the developer to grant 
only Government Purpose Rights (GPR) to the government. The 
proposed rule permits indirect costs to be treated as a contractor 
contribution to the development, although in most cases a large 
portion of indirect costs are paid by the government. Without 
arguing the merits of the change regarding indirect costs, the 


Home Office: 12637 Beatrice Street, Post Office Box 66999, Los Angeles, California 90066-0999, U.S.A. 

Telephone (310) 306-2800 - Telecopier (310) 306-5108 - Telex 181825 



point must be made that there is no provision regarding the 
minimum amount or percentage of contractor cost which must be made 
against the development in order to permit the contractor to 
restrict the technical data rights of the government under mixed 
funding . 

Title 10 use 2320, which was identified as the driver for the 
Committee's effort, clearly intended in mixed funding situations, 
that rights in technical data be negotiated except in cases in 
which the Secretary of Defense determines (on the basis of 
criteria established in the regulations) that negotiations would 
not be practical. The current rule provides for negotiation and 
criteria to be used by the contracting officer, whenever 
government rights will be limited (DFAR 227 . 402-72 (a) (2 ) ) as 
required by statute. The proposed rule automatically limits the 
Government's rights in mixed funding situations without nego- 
tiation and does not provide criteria for negotiation as required 
by statute. The contractor's contribution toward the development 
can be as little as one dollar (direct or indirect) . 

The proposed rule's treatment of mixed funding will drastically 
increase the number of items and systems for which the government 
receives only GPR, and will encourage changes in contractor 
accounting systems to permit favorable contractor application of 
indirect costs. Rather than encouraging creation of new 
technology with a contractor's own funds, a stated reason for the 
change, in fact this will be a disincentive to privately funded 
development, since the contractor will easily be able to show 
mixed funding with even a token investment in the development. 

If the proposed rule is to be iit^lemented, it must be modified to 
require negotiation and provide for a minimum contractor 
contribution to the development (50 percent recommended) when GPR 
are claimed because of mixed funding. To comply with Title 10 USC 
2320, it should also establish criteria to be used by the 
contracting officer in negotiating technical data rights. 

b. The increased use of GPR will drastically reduce competition 
from small businesses and eliminate the gains achieved by the 
"Competition in Contracting Act", PL 98-369, and the Defense 
Procurement Irt^rovement Act, PL 98-525 of 1984, which were the 
basis of "breakout". While the proposed rule would appear to 
protect competition on material for which GPR is assigned, since 
GPR data can be used for competition only for material purchased 
by the government, this is very misleading. The government will 
only be able to provide GPR data to potential US bidders when it 
solicits bids for the material. This gives the potential bidders 
as little as 15 days to respond. This is normally not enough time 
for a small business to determine its capability to manufacture, 
develop pricing and coirpete for the work. Effectively this rule 
will restrict the competition to those that have made the item 
before and those offshore sources that the developer has 
prequalified to make the item for them using GPR drawings provided 
by the developer. This is con^letely opposed to breakout 
objectives and procedures which encouraged potential bidders to 
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obtain unlimited rights drawings from the government to determine 
what they could make efficiently and be prepared to respond in a 
timely fashion to the next government bid requirement. Most small 
business manufacturers rely on this system and expend money, time 
and effort using this approach. This is the heart of breakout, 
good business practice and real con^etition that brings lower 
prices to the government when it needs them most. 

c. It makes the developer/OEM the sole source for direct 
commercial foreign sales not only of complete systems but spares 
and upgrade kits as well. The increased use of GPR which will 
result from the proposed rule will effectively deny our friendly 
foreign nations, which we are encouraging to buy US systems, from 
con^jetition for follow-on support spares and upgrade kit 
requirements. This is a con^lete reversal of the recent policy 
change pushed by the OEM to eliminate non-recurring cost (NRC) on 
direct commercial sales. The previous administration accommodated 
this long desired change to in^rove the US coit 5 >etitive position on 
international system sales. Follow-on support costs are a major 
factor in development of total cost of ownership when conparing 
coit^eting weapon systems. The market gains offered by elimination 
of NRC in foreign commercial sales may be con®)letely eroded by the 
proposed rule which effectively precludes cort¥>etition to meet 
international follow-on support requirements. This change forces 
the foreign customer to ask why the US can compete its spares 
requirements, but the international customer cannot. The 
inconsistency in US policy caused by forcing the foreign customer 
to buy his follow-on requirements from the OEM, or the US 
Government through the BMS program will not be lost on these 
foreign governments . They currently routinely seek coii^etition 
for follow-on requirements and they, like DoD, are under severe 
budget constraints at this time. The waste of US taxpayers money 
should also be considered when grant money such as Foreign 
Military Financing (FMF) is used for a direct commercial sale 
without con^etition. 

d. The establishment of contractor data repositories would create 
a clear conflict of interest by placing the tools of our trade 
under the control of the largest coirpetitor of the small business 
manufacturer. It should be noted that under the current system 
even the Service operated data repositories face significant 
delays when missing drawings are requested from the system OEM. 
Consider the responsiveness that would be given to a con^etitor' s 
request to an OEM repository for drawings . The inclusion in the 
proposed rule of such an inappropriate concept, even though only 
permissive, reflects the strength of the OEM representation on the 
Committee. 

In further support of our opposition to the proposed rule, the following 

observations and exan^>les are offered: 

a. The intent of the National Defense Authorization Act for Fiscal 
Years 1992 and 1993 (Public Law 102-190) was to provide a balanced 
Committee. It is apparent from a review of the Committee's report 
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to the Secretary of Defense^ that small business manufacturers 
were under represented and the large OEM and developers were over 
represented on the Committee. 

b. The OEM have long sought these changes and repeatedly have been 
denied. OEM lobbying has been responsible for both legislative 
initiatives, PL 102-190 and 10 USC 2320, on the basis that the 
current rule was defective. In fact the rule change is desired to 
provide additional advantage to the OEM over small business 
manufacturers . 

c. The proposed rule is one more concession made to the OEM based 
on protection of the industrial base. (See "Supplemental Views of 
Certain Industry Members of the 807 Committee".) Unfortunately, 
the industrial base is equated by many only with the system OEM. 
Small business manufacturers are an essential part of the US 
industrial base and in fact are the true manufacturers of most 
parts and assemblies purchased by the Government and the OEM. 
^proval of this proposed rule will be at the cost of many small 
businesses, which are recognized as an essential part of the US 
industrial base. 

d. Each year thousands of unlimited rights drawings are purchased 
from the Services by small business manufacturers under the 
provisions of Department of Defense Directive 5230.25. These 
drawings enable broader competition and hence lower prices to the 
US Government. Restricting this access will jeopardize many small 
business manufacturers' ability to survive. Has any attempt been 
made to query the Service repositories of technical data to 
determine how many requests are received each year and how many 
unlimited rights drawings are provided? This would quantify how 
many small businesses would potentially be affected by the 
proposed rule, i.e. the potential cost of the proposed rule to 
small business manufacturers and our industrial base. 

e. The system OEM already have many advantages over others 
(primarily their small business con^etitors and subcontractors). 
These include: 

(1) receiving every request for parts or upgrades by virtue 
of being the System OEM. Others have to find the business 
and prove they can perform. 

(2) having more rights in technical data under the current 
rule than the government, which has paid completely or 
almost completely for the development. 

(3) being free to legally mislead potential customers in 
regard to rights in technical data to the detriment of their 
competition. Attached is a redacted copy of a letter 
recently sent by an OEM to a foreign army to eliminate the 
conpetition. Note that all technical data at issue was 
unlimited rights data, purchased from the US Army, for which 
a US Department of State export license had been issued. 
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Note also the care taken to be legally correct, but to still 
mislead the foreign country regarding the ability of the 
competition to perform. In con^eting with the OEM, we are 
continually faced with proving that the System OEM does not 
own and cannot restrict our use of unlimited rights data 
provided by the Services. This case makes us wonder how 
many times we and other small businesses have lost foreign 
competitions because of similar letters. 

f. The proposed rule places the small business conpetition in the 
position of having to go to its major con^etitor to obtain a 
license to use GPR data for individual items contained in kits or 
systems when a few items have been identified as GPR by the OEM. 
The proposed requirement to provide the OEM notification of 
customers which have signed Use or Non-disclosure Agreements 
(227.403-7) gives the OEM further competitive advantage by being 
made aware of all requirements and the identity of other coirpanies 
planning to bid on them. This is fraught with anti-competitive 
problems for the small business manufacturer. The OEM are 
oriented toward legal action and can well afford taking such 
action. The cost to defend against these actions, which are 
sometimes frivolous, can be ruinous to a small business. Right or 
wrong the fear of legal action can run off the competition, delay 
the outcome beyond the bid due date, or eliminate the small 
business from the competition because the customer becomes aware 
of the possible legal action and does not wish to be involved or 
delayed. This is the real world in which we operate. Giving the 
OEM more rights in technical data will worsen this already 
difficult situation for small businesses. 

g. Although the small business developers have aligned themselves 
with the OEM on the Committee, there is nothing in the proposed 
rule that irr^roves their ability to have the OEM exercise their 
claim for special rights on their item. The existing rule 
emphasizes the right of subcontractors and lower tier developers 
to exercise this claim to rights through the prime contractor. 
Unfortunately, small business developers are anxious to 
participate in big programs and are easily dissuaded from 
exercising this right with the system OEM. This is similar to the 
wide spread practice of the OEM informally letting their suppliers 
know their displeasure, and the possible business consequences of 
quoting to the system OEM's coir^etition. 

Before closing, a review of the package sent to selected Committees of 
the House and Senate as required by PL 102-190, which included a copy of 
the Committee report, also deserves comment in several areas: 

a. Reference to small business manufacturers as '"^replicators" 
(page 12) or "conpanies that replicate parts" (page 16) is 
degrading and is indicative of the disdain in which the Committee 
and OEM hold this essential element of the US industrial base, 
that in fact manufacture most parts used by the OEM and the 
government. 
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b. Although a minority report was submitted as required by PL 102- 
190, inclusion of a thinly disguised rebuttal paper to the 
minority report signed by several members of the Committee 
(identified as Supplemental Comments) appears highly irregular for 
inclusion in the Committee's report. We support the thrust of the 
minority report, although we are not members of the Independent 
Defense Contractors Association. 

c. It appears clear from the report that the Services did not see 
the need for changes, but were overwhelmed by the majority or DoD 
pressure and agreed to the majority positions as long as they did 
not perceive any affect on the interest of their Service. 

d. The opinion of the Small Business Administration regarding the 
intact on small business manufacturers was largely ignored and the 
actions required by the Small Business Regulatory Flexibility Act, 
PL 96-54, to perform analyses was not performed. As these changes 
will heavily inpact small businesses, input and comments from 
small businesses should also be solicited in a small business 
forum other than the Federal Register. It is clear that the 
majority of small businesses, who will be impacted the most, were 
unaware of the pending rule change and the establishment or 
existence of the Committee and its charter. 

We trust that these comments will be helpful in your review of this 
issue which FMS Corporation considers will have far reaching 
consequences on the US industrial base. 

If there are any questions on these comments, please contact the 
undersigned at (703)416-2577. 

Very truly yours, 

FMS Corporation 



JMM/mz 
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May 20, 1994 



Attn: Chief of Ordnance 

Subject: ^U^ehlcle Upgrade Program. Tender^ 

The following Information Is provided concerning drawings submitted for Tender No. 


owner ot imeiieci 


^is the 

fy developed for"W™^amily of Vehicles oyi^_, . 
"undlr fha Berne convention, to a signatory-, Talking 

on the drawings to protect or secure a copyright in those drawings. 
Without proper pemilaelon, copying of these drawings constitutes a copyrigh 
Infringement In^ 


/has authorized 

associated with their response to the 
authorized any other company (n 



to usejWdrawlngs 
-„^rade Tender IBBr. We have not 
0 use these drawings for the lender. 


Please let me know If you need any other Information concerning this matter. 


Grey Associates 

1S41 School Road Hatfield, PA. 


August 3, 1994 

Ms. AngelenaMoy, OUSD(A&T)/DDP 
Director Major Policy Initiatives 
1200 South Fern Street 
Arlington, VA. 22202-2808 


Re: Pentagon Acquisition Reform 
DAR Case 91-312 


Dear Ms. Moy, 

Ihe proposed acquisition changes recommended by the 807 Group and published in the 
Federal Register Monday June 20th, 1994 are disturbing both as ataxp^er and a women owned 
small business concern. R is our humble opinion that all the woilc dial has been done by both 
industry and the government to date regarding cost savings and cost containment will be lost if the 
Pentagon adopts die 807 Groiqis recommendations. 

We fail to see die logic behind the recommendations made by die 807 Group in that as 
taxp^ers we p^ for die development of a system which becomes public property and then 
transfer die responsibility of the management of the system to the OEM vidio will have the legal 
audiority to charge die government whatever they feel die rnarhet will bear. 

To hi^light what the current system accomplishes through conqietition we are presenting 
arecent experience where die government had a requirement for a specific jet eiigine part, up 
until now diis item was procured as a sole source item. The OEM presented pricing which was 
^proximately twenty-seven percent (27%) lower dian his previous pricing and awards. The 
conqietition for this item was furnished by the small business community >^o had spent their own 
monies, not the tajqi^ers, to qualify to manufacture this item and have the opportunity to present a 
proposal. 

It is our opinion diat if the 807 Groiqis recommendations are adopted die results will be a 
monopoly by the OEMs', that will be reflected by inflated prices for parts and a conqilete 
"lockout " of the small business community to bid competitively on all items controlled by the 
OEMs’. 


In closing we stropgly urge you to reject the 807 Groiqis recommendations 


Sincerely, 


‘ Jean A. Grey 
President 
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HUGHES 


Michael W. Sates Senior Patent Counsel |||||||||^||||^ 

Subsidiary of GM Hughes Electronics 
Building C1 M/SA126 
Telephone: (310)568-7028 
Telefax; (310)568-7834 


August 1 9, 1 994 VIA TELECOPIER 

Attn: Ms. Angelena Moy, OUSD (A & T) / DDP 
Deputy Director Major Policy Initiatives 
Room C 109 
1211 S. Fern St. 

Arlington, VA 22202-2808 

Re; DAR Case 91-312 


Dear Ms. Moy: 

Find enclosed the comments of Hughes Aircraft Company on the proposed rule 
respecting Rights In Technical Data and Computer Software. We believe the proposed 
rule has been fair in addressing a number of competing concerns. Our remaining 
concern is the need to clarify certain areas in the proposed regulations regarding 
copyright ownership, and simulation, so that there is no question that existing law and 
regulations are not being changed by the proposed rules. Other comments are 
basically housekeeping in nature. 

Although there are certainly aspects of the rule with which we could take issue, 
we have kept our comments to an absolute minimum so that our comments are taken 
as seriously as possible. 

We respect the tremendous effort which has gone into the proposed rules. We 
believe, with these few clarifications, the rules should provide a stable framework by 
which the contractor community and DoD can address these issues for years to come 
without the previous friction and uncertainty. 

I would be happy to discuss any of these issues over the phone or in person. 

We are providing a copy of these comments by FAX and the original separately 
by first class mail this date. 


MWS:rarg 

cc: T. Snyder 

T. Winland 
Enclosure 


Sincerely, 




lichael Wr Sales 
Corporate Patents and Licensing 


Corporate Offices: 7200 Hughes Terrace 
PO Box 80028, Los Angeles CA 90080-0028 
(310) 568-7200 



2h! 227-7013) ®™ ‘° DFARS 2S2 and 


I- General Comments 


B. 


P®'®'' 227.403^ that rights in technical data 

for undeveioped items components and processes will be 

determined by the source of funds used to create the data. This 
^ guidance where there has been a longstanding gap in the 
regulations and conforms the regulations to commercial practice This 
po^cy Should be clearly stated to also apply to 'fondeveloped" softwale 

Existing DFARS Clauses 252.227-7034. 7038. and 7039 do not 
appear in the proposed rule. An express comment that these clauses 

® deleted or an indication that they are being carried forward 
would be appreciated. 


Copyright Ownership bv Contractor 

copyrights in the existing 7013 

thiuh! I’o^ (e). should be retained in the proposed rule. We recommend 

proposed para (d) be rewritten and 
retitled to address copyrights across the board, not just "Third party 

is nf regard, the existing copyright "note" in para (e) (4) 

rn? "^^J°'^.'"^P0'^3nce to contractors in that it clarifies that the Governmenfs 
copyri^ght license is for "reproduction" "by or for" the U.S. Government and 
womW k!® "Government purposes" under e(1 ). The proposed rule 
^ limitations, and creL the 

misleading impression in some minds that copyrighted data and software 
could be reproduced for the benefit of commercial parties or foreign 
Governments. This does not seem to be the intent of the new rule since no 
agr^ment or concurrence in so major a change can be found anywhere in 

damanhUn 'f ^^urther. such a change would be economically 

damaging to developer contractors who must increasingly depend on foreign 
markets and commercial application of defense products and software to ^ 
sustain their economic viability in the current declining domestic defense 


We thus believe that the proposed para (d) would jeopardize an important 
incentive to contractors who develope defense technology and increase 
piracy of data and software in foreign and commercial markets. We strongly 
urge that the present copyright language in para (e) be retained. 


III. Definition of "Government Purpose” 

The new definition is too ambiguous. 

The proposed rule defines Government purpose as "any activity in which the 
United States is a party, including agreements, sales or transfers by the U.S. 
Government" (paraphrased). The current copyright clause (and patent 
clause at FAR 52.227-12) limit the U.S. Government's license to essentially a 
license "by or for" the U.S. Government, i.e. United States government 
purposes. We believe Government purposes should continue to be limited to 
contracts for the direct benefit of the U.S. Government. As in our previous 
comment, we believe that the proposed change is significant and would 
tremendously impact developers at a time when foreign and commercial 
markets are critical to their economic viability and when these contractors, so 
critical to our national security, are fighting for their economic lives. Also, 
wfhy should a contractor be deprived of a competitive edge in the foreign and 
commercial market, even for unlimited rights data when the U.S. Government 
has a royalty free license for its own purposes. Again, the Committee 
comments carry no discussion on this expansion of the definition of 
"Government purpose" compared to the prior provisions. Accordingly, we 
believe it was not their intent to make such a fundamental change. We 
therefore strongly urge that the proposed rule be clarified to limit Government 
purposes to "contracts or agreements for which the U.S. Government is a 
party and the end beneficiary". 


IV. Definition of "Developed ". 

We believe the proposed rule should not continue to sidestep recognizing 
that "development" can be satisfied by computer simulation. Clearly, the 
proposed rule and the existing rule all recognize that "development" need not 
rise to the level of "actual reduction to practice". However, under current 
case law and as the attached legal opinion clearly demonstrates, there is no 
per se rule against simulation being a reduction to practice. We respectfully 
urge that the definition of "developed" be revised to indicate that a computer 
simulation will be considered developed when the item, component, or 
process, when working, conforms to the simulation except for "minor 
modifications". We believe this change would recognize the tremendous 
strides made in simulation and avoid undue friction and litigation based on 
basic unfairness and denial of commercial reality. 

We note that prior to having a working item, component or process, rights in 
relevant data will be determined based on source of funding (227.403-4). 


(End) 


KIRKLAND 8. ELLIS 

A PARTNERSHIP INCLUDING PROFESSIONAL CORPORAHONS 


300 South Grand Avenue, Suite 3000 
Los Angeles, California 90071 

Philip C. Swain 

To Call Writer Direct: 213 680-8400 

(213) 680-8412 

April 14, 1994 


Facsimile: 
213 626-0010 


Via Facsimile 


Michael W. Sales, Esq. 

Senior Patent Counsel 
Corporate Patents & Licensing 
Hughes Aircraft Company 
7200 Hughes Terrace 
Post Office Box 80028 
Los Angeles, CA 90080-0028 


William C. Schubert 

Santa Barbara Research Center 

75 Coromar Drive 

Goleta, California 93117 


Re: Actual Reduction to Practice By Computer 

Simulation In Government Contracts 

Dear Mike and Bill: 

You have asked us whether a computer simulation of an 
invention can constitute an actual reduction to practice for the 
purposes of determining whether the invention is or is not a 
"Subject Invention" under FAR 27.303(a). 

The issue you have raised is a novel one which no court 
has directly decided. It is thus not possible to predict with 
certainty what a court would hold. However, properly instructed, 
a court should hold that a computer simulation can constitute an 
actual reduction to practice for the purposes of FAR 27.303(a) 
and FAR 522 . 227-12 (a) (6) , provided there are adequate indicia 
that the computer simulation reliably demonstrates the 
workability of the invention for its intended purpose. 

I. Background 

According to Federal Acquisition Regulation ("FAR") 
27.303(a)(1), all Government contracts must contain a "Patent 
Rights Clause" granting the Government a royalty-free license 
under patents for "Subject Inventions" developed in connection 
with the contract: 

The contractor may retain the right, title, and 
interests throughout the world to each subject 
invention. . . [but] the Federal Government shall have a 
non-exclusive, nontransferable, irrevocable, paid up 
license to practice or have practiced for on behalf of 


Chicago 


Denver 


New York 


Washington D.C. 
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the United States the subject invention throughout the 

world. 

FAR 52.227(b) . 

"Subject Invention" is defined in the regulations as 
"any invention of the contractor conceived or first actually 
reduced to practice in the performance of work under th[e] 
contract; . . . ." FAR 52.227-12 (a) (6) . 

You have posited the following hypothetical situation: 
Hughes simulates a novel and unobvious invention on a computer 
prior to the execution of a Government contract. The invention 
is actually built for the first time after the contract is 
executed. The invention, upon being built, works for its 
intended purpose as predicted by the computer simulation with 
only minor modification, if any. 

The issue is whether the computer simulation would 
constitute a first actual reduction to practice such that the 
invention is not a Subject Invention under the Patent Rights 
Clause. 

II. Discussion 

A. Actual Reduction To Practice In General 

The Federal Circuit has held, in the context of the 
Patent Rights Clause in Government contracts, that reduction to 
practice occurs "'when it is established that the invention will 
perform its intended function beyond a probability of failure,' 
so that whatever minor adjustments thereafter required may be 
considered mere perfecting modifications." Hazeltine Coro, v. 
United States . 820 F.2d 1190, 1196 (Fed. Cir. 1987) (quoting 
McDonnell Douglas Coro, v. United States . 670 F.2d 156, 161 (Ct. 
Cl. 1982)). However, if subsequent changes are necessary that 
are of "critical Importance to achieving the objectives of the 
invention," then reduction to practice has not been shown. 

Leesona Coro, v. United States . 530 F.2d 896, 910 (Ct. Cl. 1976) . 

The Federal Circuit imposes a "rule of reason" standard 
in the determination of whether an actual reduction to practice 
has occurred. Holmwood v. Suoavanam . 948 F.2d 1236, 1238 (Fed. 
Cir. 1991) . This rule requires the fact finder to "examine. 
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analyze, and evaluate reasonably all pertinent evidence” relating 
to an alleged actual reduction to practice. IjS* at 1239. 

Testing of an invention under its actual intended 
operating conditions is not required. The Court of Claims has 
held that 


[i]n assessing the evidence bearing on a reduction to 
practice question, an impossibly high standard should 
not be exacted; rather, the practicalities of the 
situation must be assessed and a determination made as 
to whether, under the circumstances, the tests 
conducted were sufficiently comprehensive to 
demonstrate the workability of the device. 

Bendix Corn, v. United States . 600 F.2d 1364, 1370 (Ct. Cl. 

1979). 


Thus, "tests performed outside the intended environment 
can be sufficient to show reduction to practice if the testing 
conditions are sufficiently similar to those of the intended 
environment . " DSL Dynamic Sciences. Ltd, v. Union Switch & 
signal. Inc. . 928 F.2d 1122, 1125 (Fed. Cir. 1991) (testing of 
railroad coupling for caboose adequately simulated by tests on 
freight car). See also , e.a. . Williams v. NASA . 463 F.2d 1391, 
1399 (CCPA 1972) (laboratory testing of invention intended for 
use in space adequately demonstrated workability of device for 
intended purpose) ; Eastern Rotocraft Coro, v. United States . 384 
F.2d 429, 431 (Ct. Cl. 1967) (ground testing of cargo net 
intended for use in airplane adequately demonstrated workability 
of invention) 


^ The purpose of the actual reduction to practice 

requirement in the Patent Rights Clause is to provide the 
Government rights where it funded the development of the 
invention. McDonnell Douglas Coro, v. United States . 670 F.2d 
156, 163 (Ct. Cl. 1982) ("One major aim of the Subject Invention 
provision is to protect the Government from having to pay for 
using an invention which it significantly helped to develop.") 
Generally, where the Government has borne the risk of 
demonstrating the invention's utility for its intended purpose, 
it is entitled to the right to practice the invention without 
compensation to the contractor. On the other hand, where the 

(continued. . . ) 
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B. Actual Reduction To Practice By Computer Simulation 

1. Precedent Wherein The Issue Was Raised 

Properly interpreted, the foregoing authority 
establishes that if there are sufficient indicia that Hughes' 
computer simulation reliably demonstrates that the invention will 
work for its intended purpose "beyond a probability of failure," 
then a properly instructed court should hold that an actual 
reduction to practice occurred when the invention was simulated 
on computer . 

We have located only one case that has considered the 
issue of whether a computer simulation can be an actual reduction 
to practice. In McDonnell Douglas Coro, v. United States . 670 
F.2d 156, 161 (Ct. Cl. 1982), the patented invention comprised a 
flight guidance logic system for an antitank missile. McDonnell 
had simulated the flight guidance system on computer prior to the 
execution of a contract with the Government. The missile was not 
actually built and flown until after the contract was in force. 

McDonnell argued that the patented invention was not a 
Subject Invention under the Patent Rights Clause because the 
computer simulation constituted an actual reduction to practice 
prior to the contract. The Court of Claims did not directly 
decide whether a computer simulation could ever constitute an 
actual reduction to practice under FAR 52.227-12 (a) (6) . Rather, 
the Court held, on the facts of the case before it, that no 
actual reduction to practice could have taken place prior to the 
contract because actual flight testing of the missile 
demonstrated "significant flaws" in the design of the flight 
guidance system. These flaws conclusively demonstrated that the 
computer simulation was inadequate to prove the workability of 
the invention for its intended purpose, id. at 161. Thus, the 
Court stated that "[t]ests which fail to simulate the varying and 


^ (...continued) 

contractor has borne the risk of development, the contractor is 
generally entitled to compensation for use of the invention by 
the Government. Cf. Dowtv Decoto. Inc, v. Dept, of the Navy , 883 
F.2d 774, 778-79 (9th Cir. 1989) (item was "developed" by 
contractor when contractor took the risk of investing money to 
transform the invention from a speculative idea into a workable 
item) . 
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multiple conditions of the invention's intended environment will 
not serve to prove the operability^ stability and reliability of 
the invention for practical use." 14. at 162. 

The trial division of the Court of Claims, in McDonnell. 
Doualas. did discuss without deciding whether a computer 
simulation could be considered an actual reduction to practice. 

In dicta, the Court stated that, "there is no valid basis for 
using to accept computer simulations as ^ the full legal 
gmiivalent of an actual reduction to practice." ^cDonnel J. 

Doualas Coro, v. United States . 208 USPQ 728, 733 (Ct. Cl. Tr. 

DiV. 1980) . The full Court of Claims did not comment on the 
trial division's statement in the course of its review. The 
statement does suggest that a court is likely to endorse the 
argument that a computer simulation could be considered an actual 
reduction to practice in appropriate circumstances. 

2. Application Of Precedent To Computer Simulations 

The reasoning in the McDonnell Doualas cases (both the 
trial decision and appellate decision of the Court of Claims) , 
combined with the general legal principles discussed in part 
II. A, ante , indicates that a properly instructed court should 
hold that Hughes' computer simulations constitute an actual 
reduction to practice, provided there are adequate indicia that 
the computer simulation reliably demonstrates the workability of 
the invention for its intended purpose. However, because no 
court has directly addressed the issue, it can not be said with 
certainty that a court would so hold. 

One persuasive indicia of reliability is whether 
subsequent testing of a physical embodiment of the invention 
verifies the predictions made in the computer simulation that the 
invention will work for its intended purpose without 


2 In addition, a recent Federal Circuit case, Sewall v. 

Walters . No. 93-1230, Slip Op. at 11 (Fed. Cir. Apr. 7, 1994),^ 
held that a successful computer simulation of an invention, which 
verified the operability of the inventor's postulates, supported 
a holding of a conception prior to the date of the simulation. 

The issue of whether the computer simulation supported an actual 
reduction to practice was not before the Court. However, the 
Court's reasoning may indicate some level of judicial acceptance 
of computer simulations as evidence on invention issues. 
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modifications of "critical importance to achieving the objectives 
of the invention." It is also important that the computer 
simulation mimic the varying and multiple conditions of the 
invention's intended environment. 

If the computer simulation mimics the invention's 
intended environment and subsequent physical testing verifies the 
simulation, then a properly instructed court should hold that the 
computer simulation constituted an actual reduction to practice 
of the invention. 

If subsequent modifications are necessary to make the 
invention work, the determination of whether a computer 
simulation is a reduction to practice will turn on whether these 
modifications are in the nature of "mere perfecting 
modifications." If the modifications are mere perfecting 
modifications, a properly instructed court should still hold that 
actual reduction to practice occurred during the computer 
simulation. 


On the other hand, if subsequent testing of a physical 
embodiment of the invention indicates that critical modifications 
must be made to the embodiment that had been computer simulated, 
then a court would likely hold that the computer simulation did 
not prove that the invention was workable for its intended 
purpose and therefore did not constitute an actual reduction to 
practice. 


In a close case, a court would probably entertain and 
consider expert testimony on the issue of whether any subsequent 
modifications were of "critical importance" or whether they were 
"mere perfecting modifications." 

C. The Physical Embodiment Requirement 

Language exists in some older cases that a court may 
interpret as holding that an actual physical embodiment of a 
device is a prerequisite for a holding of an actual reduction to 
practice. See , e.a. . Eastern Rotocraft Coro, v. United States . 
384 F.2d 429, 431 (Ct. Cl. 1967) ("Reduction to practice occurs 
when the workability of an invention can be demonstrated. 
Workability means that a physical form of the invention has been 
constructed which functions.") However, if properly instructed, 
a court should not regard this authority as requiring a per se 
requirement that a physical embodiment must always be constructed 
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to show an actual reduction to practice for at least four 
reasons . 


First, in Eastern Rotocraft and other cases containing 
similar language, the courts were not presented with the facts 
posited here; i.e. . a computer simulation coupled with sufficient 
indicia that the simulation reliably demonstrates the workability 
of the invention for its intended purpose. While statements that 
go beyond the issues presented in prior cases may be respected, 
the Federal Circuit has stated that such statements do not 
control later decisions where the issue is actually presented to 
the court. Mallinckrodt. Inc, v. Medioart. Inc. . 976 F.2d 700, 
708 n. 8 (Fed. Cir. 1992). 

Second, later case law indicates that the Federal 
Circuit does not favor rigid, per se rules in the reduction to 
practice analysis. The Federal Circuit favors a "rule of reason" 
test, which requires the fact finder to "examine, analyze, and 
evaluate reasonably all pertinent evidence" relating to an 
alleged actual reduction to practice. Holmwood v. Suaavanam . 
supra . The Federal Circuit's adoption of a rule of reason test 
cautions against application of any per se rules relating to 
actual reduction to practice. Moreover, the Court of Claims' 
prohibition in Bendix Corn, v. United States , supra . against an 
"impossibly high standard" in view of the "practicalities of the 
situation" suggests that a physical embodiment is not required in 
appropriate circumstances. 

Third, in McDonnell Douglas , wherein the issue of 
computer simulation was raised, the Court of Claims did not 
decide the case merely by reference to a per rule requiring a 
physical embodiment. The Court's analysis suggests that a 
computer simulation could be considered an actual reduction to 
practice as of the date of the simulation. See section II. B., 
ante . 


Fourth, as recognized by the Court of Claims Trial 
Division, technology has become increasingly reliant on computers 
to forecast, as well as verify, operations of highly 
sophisticated equipment. McDonnell Douglas . 208 USPQ at 733. 

The Court's recognition of this fact is even more true today than 
it was fourteen years ago when the Trial Division's opinion was 
issued. 
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Thus, a properly instructed court should not impose a 
rigid, per se requirement that a physical device be constructed 
as a prerequisite for a holding of an actual reduction to 
practice. 

III. Conclusion 

The hypothetical situation you have raised presents a 
legal issue of first impression. It is thus not possible to 
predict with certainty what a court would hold. 

However, in the hypothetical situation that you posed, 
wherein the physical embodiment of the invention works as the 
computer simulation predicted, and the computer simulation 
accurately simulated the environment of the invention, a properly 
instructed court should hold that an actual reduction to practice 
had taken place as of the date of the computer simulation. 

Please do not hesitate to call if you have any 
questions or comments. 


Very truly yours, 
KIRKLAND & ELLIS 






X ntegrated 
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CHAIRMAN 
Frank Abbott 

DuPont August 10, 1994 

TEL: (302)733-8801 
FAX: (302)733-8844 


Ms. Angelina Moy 
DUSD(A&T)/DDP 
1211 South Fem St. 
Arlington, VA 22202-2808 


Dear Ms. Moy, 



This letter is forwarded on behalf of the Integrated Dual-Use Commercial Companies 
(IDCC) providing comments on DFARS Case 92-DO 10, the proposed rule to amend the DoD 
Federal Acquisition Regulation Supplement (DFARS) subpart 227.4 "Rights in Technical Data" 
and the corresponding clause DFARS 252.227-701 3 . 


The IDCC is a consortium of large commercial companies. Its members are Alcoa, 
Coming, Cummins Engine, Dow Chemical, Dow Coming, DuPont, W.L. Gore and Associates, 
Hoechst Celanese, Honeywell and 3M. The IDCC believes that comprehensive changes are 
necessary in the acquisition process to allow the government and its prime contractors to 
purchase commercial products and services from commercial companies. The pending acquisition 
reform legislation is expected to address some of the barriers that currently inhibit commercial 
sales to the government. Regulatory reform of data rights is also essential. As product and data 
developers, IDCC member companies invested approximately $4.7 billion in R&D in 1993. 
Products or processes developed through this investment must be protected. Applicable technical 
data must be restricted from release or disclosure to others, since the products, processes and data 
represent the "life blood" of a commercial company's ability to compete on the world market. 

The IDCC generally supports the positions taken by the Government - Industry Technical 
Data Committee in its report to the Secretary of Defense. Our comments on the policy issues that 
the committee identified as significant are as follows: 



a. 


Basis for Allocating Data Rights - IDCC members believe strongly that the data 
creator owns the data and should have the exclusive right to license others. 
Clearly, this is the case where the data was developed through private funding. 
Where the government has fully funded the product or process, the government 
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should be able to receive data rights licenses that are needed consistent v^th its 
objectives. Where funding is mixed, appropriate licenses could be negotiated. 
However, it should be recognized that commercialization of products is served by 
allowing product or process creators to exclusively market technology created 
through private, government or a mix of funds. It should be recognized that 
commercial companies often invest substantial funds over many years to develop 
technology positions. This primary part of technology must be recognized. The 
position t^en by the committee is acceptable if it is clear that government rights in 
data flow from a license granted by the data creator. 

b. Definition of "Developed" - IDCC does not believe the current definition in 
regulations, using the concepts of existence and workability, are consistent wdth 
modem design and development practices. Computer aided design and 
manufacturing techniques often eliminate the need to reduce designs to practice 
and constmct physical demonstrations to prove workability. Therefore, we believe 
that the use of automated design techniques should be permitted to substitute for 
the existence test, where it can be determined that simulation provides reasonable 
assurance that the item can be built. 

c. Background Svstems/Engineering Systems - The position taken by the committee 
whereby the expense definitions and treatment of indirect costs, which permit 
background and engineering systems to be considered items developed exclusively 
at private expense, is acceptable. Background systems, engineering systems and 
the intellectual property of commercial developers must be protected in order to 
encourage the availability of resultant products or services to the government. 

d. Expense definitions and indirect costs . - The existing criterion of "Required for 
performance", which allows the government to claim unlimited rights in data for 
products developed at private expense with concurrent performance occurring 
under a government contract, is inconsistent with other statutory and regulatory 
requirements and is not acceptable. In addition, the current criterion allows the 
government similarly to claim unlimited rights where private funds were used by a 
subcontractor to develop a product that was necessary in performance of a 
contract or subcontract. The documented committee discussion on this issue was 
on the mark, where it was concluded and recommended that this " required for 
performance" criterion should be eliminated as the basis for the government 
claiming unlimited rights. The committee position where all non-government 
funds are considered private expense is clear and appropriate. Where mixed private 
and government funding is involved, the IDCC agrees that the DEARS clause 
252.227-7013, "Rights in Technical Data and Computer Software" should be 
updated to reflect the concept of mixed funding. 

With regard to the treatment of indirect expenses, IDCC strongly believes that all 
indirect expenses represent the allocation of private funds and should be 
considered private expenses. The Cost Accounting Standards preclude 


inconsistent cost charging. The committee position in the work product 
advocating that costs allocated to indirect cost pools should be considered private 
expenses is appropriate. 

5 . Data Rights under Mixed Funding Situations - 10 USC 2320 requires the 
government and its contractors to negotiate rights in data developed at mixed 
expense. The experience of member companies is that too often government 
contracting officers demand unlimited rights in these situations. While the issue 
gets resolved, it often takes months of discussions and negotiations. The 
government contracting officer's position of demanding unlimited rights and 
refusing to accept a license is inconsistent with statute and leads to the lack of 
confidence that a commercial supplier's rights will be protected from use by others. 

The committee work product recommendation for adoption of government 
purpose rights for a nominal 5 year period commencing with the award of a 
contract to the data developer is acceptable conceptually, as long as provision is 
also made for negotiation of other than a 5 year baseline where appropriate. The 
purpose is to protect the rights of the product, process and data developer in its 
pursuit of commercialization. It must be recognized that the process of 
commercialization cannot be tied to a 5 year period but must reflect the specific 
circumstances associated ^th the contract, subcontract and product. In many 
cases the committee position for a 5 year period will not be appropriate and this 
should be recognized up front. We would also suggest for consideration changing 
the start date from contract award to contract completion. 

f Commercial Items - IDCC members have very serious concerns with the 
provisions of 10 USC 2320 that permit the government to use or disclose form, fit 
or function data for commercial items. The disclosure of commercial data can 
impact a company's commercial business. It is strongly recommended that the 
existing DFARS 211 technical data requirements be replaced with a policy 
requiring the negotiation of specific license rights in conjunction with commercial 
items and that the policy prohibit the release of any commercial product data 
without the developer's concurrence. Normally, the government should not seek 
data beyond that which is customarily provided to commercial customers. 

g. Separate Treatment for Computer Software - The committee's work product, 
which proposes to separate computer software and computer software 
documentation from technical data requirements and fiirther distinguishes between 
commercial and non-commercial software provides a reasonable approach to 
protect the interests of commercial companies. 

h. Copyright Con-siderations - IDCC members do not believe the committee work 
product position combining the copyright and data rights licenses will necessarily 
clarify current regulations. Since the rights intended to be conveyed by data rights 


and copyrights licenses are frequently not the same, it is recommended that the 
rights be separately identified in appropriate regulations. 

i. Marking Requirements - IDCC members strongly oppose the "mark or lose" 
provisions contained in current regulations. The inadvertent absence of a marking 
should not change the reasons for which data was provided, such as government 
purpose rights. Continuation of these requirements places a burden on industry, 
especially commercial companies, to ensure that every piece of data is 
appropriately marked. Where commercial companies have provided data on 
commercial products, it is strongly recommended that controls be established to 
consult with the data creator prior to the release of data that is not marked to 
preclude inadvertent release. 

j. Contractors as Technical Data Repositories - IDCC member companies support 
the committee work products approach whereby the government m^ntains data 
repositories but allows the establishment of contractor data repositories when 
consistent with defense agency procedures. One of the circumstances in which 
commercial data repositories should be considered is for commercial products or 
processes, whereby the data developer would be the data repository and paid for 
performing the service. 

The IDCC position on computer software is consistent with the position on each data 
rights issue discussed above. 

The Government - Industry Technical Data Committee recommendations as discussed in 
its report, will provide significant improvement to current regulations on data rights. However, it 
is also important that efforts be made to provide training to government technical, program and 
contracting personnel with regard to data rights. As commercial firms, IDCC members often face 
demands for unlimited rights, without the requester being able to articulate why the government 
needs those rights. In the interest of promoting the use of commercial products, government 
personnel should request only those rights which are needed. These rights must be obtained 
through appropriate licenses. The regulations should clearly provide this guidance to contracting 
officers. 

We thank you for the opportunity to comment on the Government - Industry Technical 
Data Committee report. 

Sincerely, 


Chairman 
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Deputy Director Major Policy Initiatives 
1200 S. Fern St. 

Arlington, Va. 22202-2808 

Attn: Ms. Angelena Moy, OUSD (A&Tj/DDP 

Reference:DOD Proposed Rules, Rights in Technical Data; DAR Case 91-312. 

The Independent Defense Contractors Association represents the 
interests of many small companies that must rely on Government- 
provided technical data in order to manufacture spare parts for the 
Department of Defense. In our opinion, the proposed language that will 
govern how technical data will be acquired by the Government and made 
avaiiable to "non-developers" will effectively deny our members the 
opportunity to continue to do business with the Government. It is no 
secret that the Original Equipment Manufacturers have a concerted agenda 
to re-capture the spare parts market in light of the down-sizing of major 
weapon systems programs. For the past tliree years, we have observed 
several initiatives on the part of OEMs to influence legislation and 
regulation that would make it more difficult for DOD to maintain a 
competitive environment for spare parts. Proposed data rights changes 
are merely one of several priorities which, if enacted, will become a 
welcome reality for them. 

The areas of the proposed language that we find particularly 
objectionable are discussed below. 

Under DFARS 227.403, "Noncommercial items or processes", and the 
clause at DFARS 252.7013, "Rights in Technical Data - Noncommercial 
Items", DOD would continue to be entitled to unlimited rights in data 
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developed entirely at Government expense. DOD would, however, no 
longer be entitled to unlimited rights in data required for the performance 
of a Government contract. Moreover, IX)D's techniceil data rights would turn 
in large part upon whether development is charged to DOD as a direct or 
indirect cost — a potential source of significant abuse. For example, let's 
address the potential impact of the Section 807 committee proposal to 
treat development charged to the Government as an indirect expense to be 
paid for at "private expense". By deeming development paid for with 
Government funds as being "private expense", DOD would sanction the use 
of creative accounting to eliminate competition. Data rights would be 
determined based upon whether development is charged to DOD as a direct 
or indirect charge, rather than whether it is paid for by DOD. This is of 
great concern because: 

- most engineering development expenses can be charged indirect; 

- design engineering may be chargeable indirect; 

- accounting systems can be structured to eliminate competition; and 

- DOD underestimates the OEMs desire to regain the spare parts 
market. 

The easiest way for an OEM to assure itself of noncompetitive awards 
would be to charge development expenses such as manufacturing 
production and engineering expense (MP&E) to the taxpayer as an indirect 
cost. After all, M P & E is recognized in the form for CASE disclosure 
statements as an indirect cost, and most OEMs' already charge MP&E 
indirect. The potential for abuse is apparent when one remembers that 
most drawings provided by DOD for purposes of competing for aircraft 
spare parts require additional information to comply with OEM 
manufacturing processes. Examples of these OEM manufacturing processes 
are nondestructive inspection, heat treating, welding, etc. It is extremely 
difficult and in many cases impossible to obtain source approval from the 
military without the OEM manufacturing processes and the right to use 
them. 

. The OEM manufacturing processes referenced on drawings for military 
parts are the same as those used for commercial aircraft. Therefore, it 
would appear that either they may have been or could be : 


- developed with M P & E, charged to the Government as an indirect 
expense, or; 

developed at private expense , although development was required for 
the performance of a Government contract. 

In either case the proposed revisions would deprive sources ~ other 
than the OEM - of essential data needed to compete. Even companies that 
manufactured the part for the OEM would be out of luck. If they had OEM 
manufacturing process data they could be precluded by limited rights 
legends from using it for direct Government work. The role of 
manufacturing processes in creating competition is significant. 

The loophole could be used to preclude competition not only for parts 
for new weapon systems, but also for parts that have been competitively 
purchased for many years. OEMs manufacturing processes are constantly 
undergoing revision. An insignificant revision charged as indirect expense 
would result in a missing link that prevents alternate sources from 
competing. Under the proposed revision. OEM's could corner the market by 
charging minor revisions to the Government as indirect expenses. DOD 
would not obtain unlimited data rights even if the development reflected 
in the revision was required for performance of a Government contract. 

Moreover, even though only a portion of development is claimed to 
have been at private expense, the Government would automatically have 
only Government Purpose Rights (GPR) in the data for five years (see 
DFARS 227.403.5(b) as opposed to unlimited rights unless otherwise 
negotiated under existing regulations. Under the proposed regulations, an 
OEM would be able to limit DOD to GPR data by paying for (or charging as 
an indirect cost) an insignificant portion of development while the DOD 
funds the rest. Although a competitor could use GPR data to compete for 
DOD contracts, it could not use it to compete for commercial or direct 
foreign government sales (see recommended DFARS 252.7013)1)(11), (12). 
Competition on DOD procurements would also be limited under the 
Committee's recommended changes because there is no mechanism in 
place or provided for to permit potential competitors timely access to GPR 
data. Specifically, in order to compete, alternate sources need access to 
pertinent technical data before a solicitation is issued to obtain necessary 


source approvals and to submit a timely bid or proposal. The absence of 
competition will increase costs to commercial and foreign government 
buyers. Since many direct foreign government sales are funded with U.S. 
grant or aid funds, the Committee's recommendations would 
correspondingly increase costs to the U.S. taxpayer. 

In summary, while we have objections to many of the proposed 
changes, we are most concened about the language that permits the 
treatment of indirect costs as a private expense. Our recommendation is 
that the existing language of the 1988 interim regulation be allowed to 
govern how costs (whether direct or indirect) affect the question of data 
rights. 

Wendy Allen 

Vice-President, Government Affa irs 
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Be*Duty Director Mejor Policy Initi>>tives 
1200 S.Fern St. 

A-rline:ton,Vft. 22?0?-?808 

ATTI^; Ms.Ancrelenft Mov 0USD(A&T)DDP 


Subject: Procurement Reform DAP Ce.se 91-81? 
Dear Mr. Chairmen: 



Con(?ress is reviewing reform measures S.15B7,H.R.??38, H.R. 3586,II.R.li?63 
and H.R. k328. While we agree that the procurement system is comnlev, 
it took many years to accomplish the many good feetures end opportunities 
for small business, women-owned business end minority firms. 


1. A critical component of procurement reform increases the smell wirchrses 
value from $25000.00 to $100,000.00. Smell firms will be hurt if these 
purchases are not adenuately publici?ed in the Commerce Business Daily or 

the electronic eaui valent. If it is not adenuately publici7ed, small firms would 
be precluded from bidding; this reduced comoetition would raise the governments 
procurement costs. 

2. Maintaining the small business smaller purchase reserve for purchases less than 
$2500.00 is the bread and butter of many smaller operations. VJhile we agree that 
the papeivork should be minimal, this reserve is ver/ necessary because these firms 
are often not able to compete for larger federal acnuisitions. 

3. The requirement for detailed reporting for an.y purchase of $10,000.00 or more 
is necessary to measure the results of Increasing the threshold. 


k. The linking of the small dlaims procedures to the simplified acruisition 

threshold from $10,000.00 to $100,000.00 would allow a. more efficient ■orocess. 


5. 



The Defense Acquisition Pilot Program and the proposed waivers include eli m5.nating 
small business set-asides, purchase reserves, and, small disadvantaged business 
subcontracting. We oppose these proposals, as they not only eliminate specific 
opportunities for small business, but, add to the convenience of established close 
relationships in the administration. Waivers of statutes should not be undertaken 
so casually, and, we oppose blanket authority given to the Administrator of OFPP. 
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6. V7e oppose the allowing of individual agencies to establish their own 
market place acceptance definition. This criteria should be in tune with 
small business, and, not set standards that are out of reach of many 

small firms. The COC program is a very successful government initiative that 
has helped many small firms. It would not be productive to allow develonment 
of procedures that would cancel the intended purpose of the COC nrogram. 

7. The development of, technical data information, and, whether the development cost 
was charged and paid for by the DOD as a direct or indirect charge, should 

be determined available for competitive purposes, in the interest of small 
business and greater competition and reduced government costs. A careful 
analysis of the impact on small manufacturers must be made. 



VJhile reform efforts to simplify the procurement nroce:ss are endorsed, 
we feel it must not be carried on the shoulders of small business. 

Ver.v truly yours. 


JO-BAR Mfg.Corporation 
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September 9, 1994 


Ms. Angelena Moy 
OUSD (A&T)/DDP 

Deputy Director/Major Policy Initiatives 
1200 South Fern Street 
Arlington, Va. 22202-2808 


Re: DAR Case 91-312 



Dear Ms. Moy: 

Enclosed are comments concerning the above-referenced amendments to the 
Defense Federal Acquisition Regulation Supplement (Rights in Technical Data). 
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. PROVIDING COMPUTER SOFTWARE AND DOCUMENTATION 
TO FOREIGN PARTIES AND INTERNATIONAL ORGANIZATIONS 

The proposed amendments to the Defense Federal 
Acquisition Regulation Supplement (Rights in Technical Data) 
grant the government "government purpose rights" in computer 
software developed with mixed funding. 

"Government purpose rights" entitle the government to 
release or disclose computer software and documentation outside 
the government and to authorize persons to whom release or 
disclosure has been made "to use, modify, reproduce, release, 
perform, display, or disclose the software or documentation for 
United States aoveriment purposes ." 252 . 227-7014 (a) (11) [Emphasis 
supplied. ] 

The term "government purpose", however, is defined as 
"any activity in which the United States Government is a party, 
including cooperative agreements with international or 
multinational defense organizations or sales or transfers bv the 
United States Government to foreign governments or international 
organ! za tions . " 252 . 227-7014 (a) (10) [Emphasis supplied.] 

The proposed rule also expressly provides that, subject 
to Federal export controls and other national security laws and 
regulations, the Department of Defense may release or disclose 
computer software or documentation in which it has obtained 
"unlimited rights" to foreign governments, foreign contractors, 
and international organizations. Where the government has 
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obtained software "for which restrictions on use, release, or 
disclosure have been asserted" release and disclosure in 
connection with foreign contracts is still permitted, but only if 
the intended recipient has agreed to be bound by U.S. government 
regulations governing the use, release, or disclosure of 
restricted data. 227.503-16. 

There are no other stated conditions on transfers to 
foreign buyers. For example, there is no express requirement 
that the government consider the impact of the transfer on the 
domestic defense industrial base, nor is there any express 
requirement that the government charge foreign users for access 
to licensed software. 

Therefore, whether software and documentation is 
obtained with "government purpose rights" or "unlimited rights," 
the U. S. government may assert the right to transfer it directly 
to foreign governments or to others for the use of foreign 
governments — without charge — and without regard to its impact 
on the industrial base. 

Two concerns are raised by the possible assertion of 
such rights under these provisions. 

First, software and documentation obtained with 
"government purpose" rights — purchased at U.S. taxpayer expense 
for performance of U.S. government contracts -- should be limited 
to uses by and for the United States government, not foreign 
governments or foreign corporations. 
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The justification for "government purpose" rights is to 
facilitate the use of software and documentation by and within 
the government, and to promote competition in U. S. government 
procurements -- not to subsidize procurements by foreign 
governments or foreign corporations . 

Second, the possible exercise of "government purpose 
rights" and "unlimited rights" to allow the use of government - 
acquired software and documentation in support of contracts with 
foreign governments or foreign corporations not only subsidizes 
foreign buyers at the expense of the United States taxpayer, but 
also deprives the software developer of valuable markets. By 
turning costly software into a "free good," the government 
destroys its value to the developer and discourages developers 
from competing for U.S. government contracts. 

Any use of this provision to confer a free benefit on 
foreign buyers, at the expense of U.S. developers who could 
otherwise sell such software in foreign markets, undermines U.S. 
export policies and further contributes to our balance of trade 
deficit. The risk of improper subsidies to foreign buyers and 
the risk of lost export sales are particularly severe concerns 
because the proposed rule would convert "government purpose" 
rights into "unlimited rights" after five years. Such a 
conversion may encourage the government to assert this authority 
in support of commercial contracts with no colorable claim to a 
"government purpose. 


II 
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The import of this provision was succinctly explained 
in "supplemental views" submitted by a group of industry members 
to the 807 report: 

The government, after expiration [of the 
government purpose rights] receives unlimited rights in 
the technical data[,] thereby making that data 
available on a world wide basis. The government 
members of the committee presented a number of 
justifications for this expiration, significant among 
them being the argument that it was an intolerable 
burden to maintain the security required on government 
purpose rights for an indefinite period. In addition, 
the expiration was included to give the spare parts 
replicators greater opportunity to sell spare parts 
directly to foreign governments . We believe that these 
reasons are insufficient to justify an automatic 
expiration of rights. The period should at least be 
extended or, preferably, made indefinite to encourage 
commercialization and provide support for U.S. 
industry. 807 Report, Supplemental Views of Certain 
Industry Members, at 4. [Emphasis supplied.] 

If the Defense Department is determined to claim 

authority to transfer software and documentation to or for the 

benefit of foreign governments, the exercise of this power should 

be constrained. At a minimum, the government should charge 

foreign users the market value of the software and documentation 

it proposes to transfer. In addition, the Department of Defense 

should be required to consult with the Department of Commerce 

before authorizing any such transfer, in order to assess the 

impact of the transfer on the defense industrial base, U.S. 

balance of payments, and U.S. trade policy. 

Although the government could, on its own initiative, 

refrain from asserting the right to give away software and 

documentation in support of foreign contracts, amendment of the 
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rule would provide firm guidance to agencies and contractors 
alike. In either event, in the implementation of these rules, 
the use of government-held licenses to subsidize foreign 
government purchases is a waste of limited and valuable 
resources, and contrary to sound trade policies. 

Therefore : 

(A) the exercise of "government purposes" licenses 
should be limited to uses by and for the United States 
government ; 

(B) the transfer of software and software 
documentation by the U.S. government at less than fair market 
value to or in support of a contract with a foreign buyer should 
be prohibited unless the Agency head states that the transfer is 
necessary to the national security interests of the United 
States, with a presumption against such a finding in any case in 
which the copyright holder is willing to contract with the 
foreign buyer for purchase of the software and documentation at 
fair market value; and 

(C) consultation with the Department of Commerce 
should be required before authorizing any transfer of software or 
software documentation at less than fair market value, if the 
transfer is to or in support of a contract with a foreign buyer 
in order that the DOC might assess the impact of the proposed 
transfer on the defense industrial base and U.S. trade policies. 
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September 8, 1994 

Via Federal Express No. 1412304946 


Deputy Director 
Major Policy Initiatives 
PDUSD (A&T) DP 
Attn: Ms. Angelina Moy 
121 1 Fern Street, Room C-109 
Arlington, VA 22202-2808 
Phone: 703-604-5386 


Re: DAR Care 91-312 

DFARS Rights in Technical Data 
Comments on Proposed Rules of 6/20/94 


Dear Ms. Moy: 



Reference is made to the DFARS rules on rights in technical data that were proposed in 
the Federal Register of June 20, 1994. As prime contractor and subcontractor, M/A-COM, Inc., 
and its subsidiaries (“M/A-COM”) have supplied technical data and computer software to the 
U.S. Department of Defense (“DoD”). M/A-COM is a leading supplier to the wireless 
telecommunications, surveillance, and defense-related industries of radio frequency, microwave, 
and millimeter wave semiconductors and components. Currently, one third of M/A-COM’s 
business is for DoD applications. M/A-COM has several conunents on the proposed rules. The 
first two are the most important to us, but we feel strongly about all of them. Our comments are 
as follows: 


1 . We strongly urge that a single set of data rights clauses be adopted for use by the 
DoD and the non-DoD agencies of the US Government. M/A-COM is a medium-sized 
Government contractor. We had total sales of $340 million in fiscal year 1993, of which between 
43% and 50% were direct or indirect sales to the Government. It is disproportionately expensive 
for a company of our size when compared to larger Government suppliers to have to set up, staff, 
and implement procedures under two sets of extremely detailed data rights clauses. The penalty if 
we don’t is the potential loss of our data rights to the Government. Whether we do or don’t, we 
are at a very significant disadvantage compared to the many larger Government suppliers. 



2. We strongly recommend that the complex restrictive marking requirements of 
proposed rules 252.227-701 3(f) and 252.227-70 14(f) be deleted and that a single legend be used 
whenever the Government has less than unlimited rights. The proposed rules have no less than six 
different legends to use, depending on which of the following rights are granted: (1) government 
purpose rights in technical data, (2) limited rights in technical data, (3) special license rights in 


technical data, (4) government purpose rights in computer software, (5) limited rights in computer 
software, or (6) special license rights in computer software. Moreover, the appropriate legend 
must appear (a) on the container or transmittal letter and (b) on every page where the restricted 
data appears, and the restricted technical data on each page must be specifically identified by 
circling, underscoring, or noting. There may be more than one type of rights on a given page, 
requiring two legends and additional specific identification on each such page. This is absurdly 
complex and burdensome, especially for medium-sized contractors such as M/A-COM. If we fail 
to comply, the penalty is potential loss of our data rights. Just as under comment no. 1, whether 
we comply, at disproportionate cost, or we don’t, we are put at a very significant disadvantage 
compared to larger suppliers. 

We have three specific recommendations. First, no specific identification by circling, 
underscoring, noting, etc., should be required. Second, the legend should only be required on the 
first page of the technical data or computer software. Third, there should be only a single legend 
to be used, no matter what data rights (less than unlimited) are granted to the Government. A 
suggested legend is as follows: 

RESTRICTED GOVERNMENT DATA RIGHTS 

Contract No. ^ 

Contractor Name 

Contractor Address 


The Government’s rights to use, modify, reproduce, release, perform, display, or 
disclose technical data and/or computer software contained herein, or to permit 
others to do so, are restricted by the above contract. Any person, other than the 
Government, who has been provided access to all or any part hereof must 
promptly notify the above contractor. Any reproduction peimitted under the 
contract of all or any portion hereof must also reproduce this legend. 

This approach is sufficient in most commercial contexts and should be sufficient in 
Government contracting. It puts a potential user on notice and provides him/her with the 
contractor’s name and address so that he/she can inquire about the restrictions. Moreover, even 
within the proposed rules themselves, such inquiry notice is contemplated by special license nghts 

legends. 

3. As to identification and assertion of data rights in proposed rules 252.227- 
7013(e)(2) and 252.227-701 7(c), it should be enough for the contractor to identify the technical 
data in which the data rights are asserted. The contractor should not also be requir^ to identify 
the associated item, component or process. The contracting officer could ask for this information 
on specific technical data if desired, but in most cases this additional level of detail is unnecessary. 

4. Proposed rules 252. 227-70 16(c) and (d) effectively give the Government, 
subsequent to contract award, unlimited rights in data contained in proposals, unless the offeror 
imposes restrictions. This is backwards. The general rule should be that the Government has no 
rights other than to evaluate the data unless otherwise provided in the contract, if awarded. This 
is the present rule and it ought not to change. 


5. The proposed rules that prescribe the use of certain proposed contract clauses 
seem to contemplate that, in a given contract, there will be either (a) commercial technical data 
(or commercial software) or (b) non-commercial technical data (or non-commercial software). 
(See, e.g., 227.406(a) prescribing 252.227-7013, 227.503-6(a)(l) prescribing 252.227-7014, and 
227.402-3 prescribing 252.227-701 5.) This may not be the case. A single contract may cover 
both. Accordingly, insertions must be made in the prescribed contract clauses to make clear 
whether conunercial or non-commercial data is concerned. For example, “pertaining to non- 
conunercial items, components, or processes” should be inserted in the first sentence of252.227- 
7013(a)(14) after the word “information” or at the end of the sentence; and “pertaining to 
commercial items, components, or processes” should be inserted in the first sentence of 252.227- 
7015(a)(5) after the word “information” or at the end of the sentence. 

6. As to data in which the Government is initially granted government purpose rights, 
proposed rules 252.227-70 13(b)(2) and 252.227-70 14(b)(2) provide that the Government shall 
have unlimited rights after five years, unless otherwise agreed. The present rule does not specify a 
default period after which the rights become unlimited. The present approach should be retained 
or a much longer default period provided, e.g., fifteen (15) years, which approximates the 17-year 
period of patent protection. Many, if not most technologies have a life of sigmficantly more than 
five years. 

7. We recommend that follo\\dng badly needed clarifying sentence be added to the 
“relation to patents” provisions (e g., proposed rules 252.227-70 13(b)(2) and 252.227- 
7014(b)(2)); 


To the extent that any patent rights clause contained in this contract such as 
52.227-1 1, 52-227-12, or 52-227-13 applies to any invention described or 
contained in any technical data or computer software or computer software 
documentation, the patent rights clause shall apply and this clause clause shall not 
apply. 

We thank you for your consideration of these comments. If time permits, a specific 
response would be appreciated. • 


Sincer^, 





Iph V. G. Bakkensen 
Assistant General Counsel & 
Intellectual Property Coordinator 


cc; Kermit Birchfield 
Bob Fucile 
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Office 404-642-6685 
Fax 404-642-0599 
Home 404-552-9343 


Ms. Angelina Moy 
DUSD(A&T)/DDP 
1211 South Fern St. 
Arlington, VA 22202-2808 


Dear Ms. Moy, 

This letter is to provide comments on DFARS case 92-DO 10. I am an independent consultant 
woildng with commercial firms to enable them to accept government business without segregation of 
activities. I am primarily involved with large commercial firms and specifically a group called IDCC 
(Integrated Dual-use Commercial Compames). The IDCC Chairman will separately submit comments 
regarding the 807 panel recommendations. The material that follows supports the fact diat the proposed 
changes are needed if the government is to tap the vast technological resources that exist in commercial 
firms. This information was developed in doing research for an article that I am wri ting on commercial 
firms doing R&D with the government. 



Considering the leaders in each of the 37 industry groups fi'om the 1994 Business Week R&D 
Scoreboard, 95% of the firms that invest the greatest percentage of their sales in R&D do $2 nulhon or 
less in RDT&E with DOD. The two exceptions are 3M and Zenith. 


68 % of the firms that invested the most dollars in R&D in each of die 37 industry groups had 
less than $2 million in DOD RDT&E awards. These 37 firms invested more than $30 Bilhon in R&D in 
1993. After eliminating the firms that invested more than $800 milli on (Boeing, GM, IBM, GE, 3M, 
Motorola, Xerox, Intel, and AT&T - all firms that can segregate government R&D) those avoiding 
DOD R&D contracts increases to 87 percent. 


91% of the Fortune 500 Industrials had less than S2 milli on in RDT&E DOD awards. Why? 

One of the major reasons that commercial firms are reluctant to do R&D with the government is 
the fear of losing or tainting intellectual property that has been developed to provide the future of the 
firm. 


The sources of the above information are the /PP4 Business Week R&D Scoreboard, The 1994 
Fortune 500 Industrials, and the BNA pubhcation titled 500 Contractors Receiving the Largest Dollar 
Volume of Prime Contracts Awards For Research, Development, Test, and Evaluation, Fiscal 1992. I 
will be updatiog the above material and con^leting the article as soon as I receive the data for RDT&E 
for fiscal 1993. 


y this information is helpful. 


August 9, 1994 



Department of Defense 

Deputy Director Major Policy Initiatives 

ATTN: Ms. Angelena Moy, OUSDA (A«&T)/DDP 

121 1 Fern Street, Room C-109 

Arlington, VA 22202-2808 

Dear Ms. Moy: 

Reference Federal Register 20 June, 1994 (59 FR 31584) which requested public comments on 
proposed changes to the Defense Federal Acquisition Regulations Supplement regarding Rights 
Technical Data. Motorola appreciates the opportunity to provide the attached comments and 
recommendations for your consideration in developing a final rule. 

Very truly yours, 

James E. Muehleisen 


Motorola Inc., Government and Systems Technology Group 
8201 B. McDowell Rd., P.O. Box 1417, Scottsdale, AZ 85252 


August 9, 1994 


Comments Regarding Proposed DFAR Rules on Intellectual Property Rights 


The Intellectual Property Department of Motorola's Government Systems & 
Technology Group (GSTG) has reviewed the Department of Defense proposed rule regarding 
rights in technical data and computer software as published in the Federal Register, Vol. 59, 
No. 117, June 20, 1994. In response to the proposed rule changes Motorola GSTG has the 
following overall comments: 

1 . On April 6, 1 994, the proposed regulations were fonwarded to the 

Senate Armed Services Committee from Deputy Secretary of Defense John 
Deutch as a report containing the recommendations of the § 807 Government- 
Industry Technical Data Committee. In the fonwarding letter, Mr. Deutch remarks 
that the recommendations satisfy an important goal in that they "do not affect the 
ability of any contractor, including spare parts replicators, to use data 
developed partially or totally with government funds to compete for U.S. 
Government contracts or subcontracts." 

As a first comment, note that such a goal is achievable without 
granting unlimited rights to the U.S. Government. 

The Government itself has no need for rights beyond GPLR, and 
GPLR treatment is consistent with the general royalty-free patent license for 
Government purposes which the Government receives in patentable 
intellectual property under FAR 52.227-1 2(JUN 1989). 

Unlimited rights, which allow for non-Governmental uses, should be 
beyond the regulatory interest and scope of the proposed rule. 

Even if unlimited rights are granted to ostensibly benefit the spare / repair 
parts contractors and subcontractors, the granting of unlimited rights to the 
Government has an extreme adverse effect on businesses that are data and 
software creators (including small businesses). The adverse effect can be so 
severe as to cause some businesses to refuse altogether to deal with the 
Government. 

A significant substantive change to stimulate business and to 
improve the quality and innovativeness of the technology available to the 
Government would be to eliminate unlimited rights in computer software 
and technical data and to implement a rule providing only for limited or 
restricted rights and GPLR. 


Motorola Intellectual Property Department, P.O. Box 10219, Scottsdale, AZ 85271-0219 
Street Address: 8220 E. Roosevelt, Suite 3108, Scottsdale, AZ 85257 
Mail Drop: CS44, CMS: APATOl FAX: (602)441-5544 
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2. The proposed regulations address previous omissions in the 
treatment of computer software (including the availability of GPLR, the 
opportunity to segregate restricted rights code from unlimited rights code, and the 
validation process regarding disputes In the marking of code) which is appropriate. 

However, the proposed rule addresses those deficiencies by creating 
a completely separate set of provisions dealing specifically with the rights 
in computer software. 

Because there is significant overlap between rights in technical data 
and rights in computer software, however, the creation of a completely new 
section unnecessarily complicates the regulation by making it excessively 
long and redundant. 

The same objective of complete coverage of rights in computer software 
could have been accomplished more efficiently by making additions only to the 
extent rights in computer software differ or require additional definitions. By 
determining rights in computer software using the same definitions and rules as for 
technical data (to the maximum extent possible), and clearly pointing out where 
the treatment of computer software differs from the treatment of technical data, the 
user would have explicit clarification as to distinctions in treatment. As the draft 
rule is proposed, such distinctions are discernible only by detailed study and 
comparison of the technical data and computer software sections. 

3. The following are viewed as potentially negative changes in the 
proposed rule: 

a. the proposed rule states that private expense includes costs 
not allocated to a Government contract; there would appear to be potential 
ambiguity in cost accounting which might cause a problem--also, this language 
may invite contractors to selectively charge important developments to other than 
Government contracts in a sub-optimum manner in order to protect key 
technology; 


b. the data developer is obliged to identify and list data at the 
outset of the contract on which it will place restrictions on use, release, or 
disclosure; the developer can enlarge the listing during performance of the 
contract only (i) based on new information, or (ii) to correct inadvertent omissions 
which would not materially affected the source selection decision. 

These proposed changes are significantly more burdensome and onerous 
than the current rule which allows the contractor to protect items, components, 
processes, or code different from that proposed at contract award if the developer 
gives notice before committing to the use of such items, components, processes, 
or code. 
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4. Notwithstanding the above, the foiiowing are viewed as 
positive changes. In comparison with the current rule, the proposed 
regulations provide: 

a. additional clarification that developments accomplished with 
costs charged to indirect cost pools will be treated as development at private 
expense; 

b. much greater clarity with respect to definitions related to 
computer software; 


c. for the availability of GPLR automatically for items, 
components, or processes developed with mixed funding (rather than the 
contractor asking for such rights, along with negotiation); moreover, the five year 
period of GPLR can be extended by negotiation; 

d. recognition of segregability or separability, under which the 
rights determination to modifications of particular items, components, or 
processes, or code are distinguished from the rights determination to the items, 
components, or processes; and 

e. for the elimination of acquisition by the Government of 
unlimited rights if the development of items, components, or processes was 
"required for the performance of a government contract or subcontract". 


August 26, 1994 
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Ms. Angelena Moy 
OUSD (A&T)/DDP 

Deputy Director Major Policy Initiatives 
1200 S. Fern Street 
Arlington, VA 22202-2808 

Dear Ms. Moy: 

The undersigned industry associations appreciate the opportunity to comment on the 
proposed rule on Rights in Technical Data which was published in the Federal Register on 
June 20, 1994. We commend the efforts and results of the "807 Committee". In our 
judgment, the proposed rule developed by the Committee reflects a considered treatment of 
the issues and the interests of both Government and private industry. It reflects reasonable 
compromises and practical solutions to many of the issues and problems inherent in the current 
interim regulation. 

The 807 Committee product is the culmination of a ten-year effort to implement 
statuory provisions enacted in 1984 and codified at 10 U.S.C. 2320 and 2321. These provisions 
were enacted in part as a result of diverse regulations promulgated by the Military Services 
in the early 1980s, and were intended to achieve uniform regulations which balanced the 
interests and rights of the government and the creators of technical data. Several attempts 
to develop such regulations eventually resulted in the current (1988) interim regulation. 
However, this regulation did not achieve a i fair allocation of rights, and industry was 
unsuccessful in its efforts to effect modifications. 

Congress intervened to resolve this stalemate by including in the FY1992 DoD 
Authorization Act a provision directing the formation of a Federal Advisory Committee, which 
came to be known as the 807 Committee. The Committee provided a public forum in which 
representatives of all groups interested in technical data rights could meet and negotiate as 
equals. The Committee charter and format allowed the parties to fully discuss, debate, 
negotiate, and otherwise explore the needs, limits and views of each of the participants. 

The final Committee work product, achieved only through extensive negotiations and 
compromise, does not and could not fully satisfy every individual or group. It is, however, 
the well-reasoned effort of dedicated representatives of every group and constituency impacted 
by the regulation, and represents a major advance in fairness of treatment of the creators’ 
rights in technical data. We strongly believe the proposed regulation is a significant 
improvement over the current interim regulation, and should be the baseline for any future 
improvements. 

We therefore recommend that the proposed regulation be adopted without substantive 
changes at this time. It is a significant improvement in the decade-long attempt to balance 
the interests and needs of the creators of technical data (many of whom are represented by 
the undersigned associations), the users of technical data, and the Government, and reflects the 
extensive debate and compromise among the 807 Committee members. Any substantive 
modifications made at this stage of the process, especially changes to accommodate the narrow 
interests of any particular group, will destroy the hard-won consensus of the Committee and 
the improved regulation it has produced. We would strongly oppose any final rule that undid 
the 807 Committee’s work. If any substantive changes are considered, we urge that the 807 
Committee be reconvened to discuss and resolve such changes at a public hearing. 


Ms. Angelena Moy 
August 26, 1994 
Page Two 


Some of the more significant compromises and concessions made by the creators of 
technical data in developing the proposed regulation are listed and briefly discussed in 
Attachment A. 


These clearly illustrate the commitment of the 807 Committee to correct some of the 
inequities in the 1988 interim regulation and to develop a more balanced treatment of data 
rights as directed by Congress in 1984. 


Finally, while we urge adoption and promulgation of the 807 Committee product to 
replace the current interim regulation, we also believe that there are a number of issues -- 
some treated by the proposed regulation, and some not — for which the final words have not 
yet been written. Some of these issues are noted in Attachment A, and these and others will 
become apparent as technology, statutes, business practices, and procurement policies evolve. 
Some were beyond the scope of the Committee’s efforts, and some may be created by the new 
regulation itself. We have attempted to outline these future concerns in Attachment B, and 
pledge our respective organizations to continue the cooperative Govemmeni/industry effort to 
build on the work of the 807 Committee and ensure that the regulations continue to reflect 
a balanced allocation of rights in technical data. 



National Security Industrial Associaiton 



Dah’C. Heinemeier 
Electronic Industries Association 



Shipbuilders Council of America 


Richard Iverson 
American Electronics Association 



Bettie S. McCarthy 
Proprietary Industries Association 




Lawrence F. Skibbie 

American Defense Preparedness Association 



Matthew^offey \3 

National Tooling & Machining Association 

K*enneth McLennan 

Manufacturers Alliance for Productivity 
and Innovation 


ATTACHMENT "A” 


AREAS OF COMPROMISE 


¥ EXPIRATION OF "GOVERNMENT PURPOSE RIGHTS" LICENSE 

The proposals require that the Government be granted this license automatically v^rhenever an item, 
component, or prxess (ICP) is developed with "mixed" funding. During a five (5) year period, 
starting with contract/subcontract award or modification, the creator of the related technical data has 
the exclusive right to commercialize the ICP. After that period expires, the Government is entitled 
to an unlimited rights license in the ICP, without regard to the contribution or interests of the 
developer. 

In most cases, the period of exclusivity will be too short, making it unlikely that a 
contractor/subcontractor will be able to capitalize satisfactorily on its private investment. Further, 
upon expiration of the five (5) year period, the technical data is available on an unrestricted world- 
wide f)asis. As a consequence, the domestic industrial base could lose a competitive advantage to 
subsidized foreign competition. 

While the time period appears to be negotiable, there is no incentive for the Contracting Officer to 
negotiate and many barriers exist which the Contracting Officer could use as excuses to avoid 
negotiation. Further, the Contracting Officer is not encouraged by any policy guidance in the 
regulatory text to extend the period in order to encourage commercialization of the technology or to 
reflect the private investment of the contractor/subcontractor. As a consequence, not only will private 
investment be discouraged, but the best private developments of Industry may not be made available 
to the Government. 


¥ DEFINITION OF "DEVELOPED" 

The definition, as it applies to items, components, and processes (ICP), ignores the reality of 
commercial computer aided design, manufacture and simulation practices. The definition is 
unreasonable since it requires the existence of a prototype before the ICP can be deemed to be 
"developed" and before the technical data depicting the ICP is protectable as "limited rights" technical 
data. 

Contractors and subcontractors are reluctant to spend private funds on any development where the 
cost of prototyping is prohibitive. Additionally, modern manufacturing techniques often make 
"traditional" prototyping superfluous. For example, the Boeing 777 was designed using new computer 
aided processes which minimized prototyping. Thus, some of the most innovative concepts regarding 
new ICPs may not be disclosed to the Government because of the uncertainty of the scope of 
protection of the related proprietary technicai data. 


The definition, as it applies to "computer programs", also fails to recognize the value of computer 
software before executable code is tested on a computer. With current software development 
techniques, coding has become more mechanical. At times software creates other software, once 
the logic requirements of the software have been determined. The value of software is maximized 
•• not when it has run on a computer •• but when the logic requirements have been ascertained and 
"reasonable persons skilled in the software "art" believe that the software will work as intended." 

For those reasons. Industry representatives on the Section 807 Committee recommended that the 
definition of "developed" require that the ICP "exist and/or be workable" not "exist and workable". 

The definition problem as it relates to ICP is equally applicable to software. Hence, the definition 
of software must ultimately be revisited as well. 


¥ LACK OF EFFECTIVE IMPLEMENTATION OF DATA REPOSITORIES 

The proposal Includes a new policy recognizing the need for a system wherein prime contractors 
make procurement data available to prospective offerors and contractors. However, the policy 
statements are equivocal and do not establish any implementing mechanism to achieve the policy 
requirements. 

¥ EXPANDED "RESTRICTED RIGHTS" LICENSE IN NON-COMMERCIAL COMPUTER 
SOFTWARE 

The proposal now permits third parties (who may be competitors of the original contractor or 
subcontractor) to have access to and the right to modify non-commercial computer software. Most 
developers firmly believe that the expansion of this license (the minimum license that may be granted 
in privately developed software) is a strong disincentive to the private development of new and 
improved software only for the Government. While it is not improper for the Government to demand 
an expanded restricted rights license in non-commercial computer software, we view it as bad policy. 

¥ PAPERWORK BURDENS AND COMPLEXITY 

The proposed clause at 252.227-7014, coupled with the proposed clause at 252.227-7019, requires, 
for the first time, the creation and maintenance of records and a system for proving the exclusive 
private development of computer software. In the past, the parties could simply agree that the 
Government would be granted a restricted rights license in non-commercial computer software (see 
the 1988 interim rule at 252.227-7013 (c)(1)(i)). Under the current interim rule, the only record that 
the contractor/subcontractor has to maintain is a copy of the license agreement that was made part 
of the prime contract. 

The proposed clause at 252.227-7028 requires the tracking of individual Items of technical data and 
computer software previously delivered, or to be delivered, to the Government. This new requirement 
will necessitate the creation and maintenance of new records and expensive systems. In contrast, 
under the 1988 Interim rule at 252.227-7028, contractors and subcontractors only have to identify 
compilations of technical data previously delivered to the Government, not individual items of 
technical data. 


If these paperwork burdens are maintained in the final rule, the requirements should be prospective 
oniy. Records cannot be maintained if they were not created in the first instance. Neither the 
contractor/subcontractor nor the Government can afford to research retroactively and create the 
records which wili be required by the proposed regulations. 

Finaily, there are complex marking requirements for both technicai data and computer software. In 
the case of technical data, the restrictive legends must be placed on every page containing technical 
data deliverable to the Government with less than an unlimited rights license. That requirement will 
minimize the quantum of useful information that may be disclosed on a document page or on a 
drawing. In the case of non-commercial computer software, restrictive notices that "interfere with or 
delay the operation of computer software" are prohibited {see proposed regulation at 252.227-7014 
(f)(1)). This last requirement places the contractor or subcontractor in an unreasonable position. 
Marking is required in order to protect the software, but under certain circumstances, marking is 
prohibited. More flexible marking requirements are needed. 


ATTACHMENT ”B" 


FUTURE CONCERNS 


¥ TREATMENT OF "COMMERCIAL ITEMS" 

Current DoD policy encourages the acquisition of commercial items and their derivatives whenever 
those items satisfy or can be made to satisfy the needs of the Government. (See, for example, the 
Memorandum of SECDEF William J. Perry, "Specifications & Standards - A New Way of Doing 
Business", June 29, 1994.) Many of these acquisitions will not be possible unless made on a 
commercial basis. The proposed clause at 252.227-7015 ("7015 clause") does not comport with 
DoD’s own present policy and direction. 

For example, under the proposed rule, flowdown of the "7015" clause to preexisting suppliers and 
subcontractors is mandatory. The "7015" ciause is not negotiable as are M other proposed clauses. 
Further, the license rights granted the Government in the "7015" clause are inconsistent with those 
granted to commercial customers. Finally, if commercial items are not exempt from 10 U.S.C. 2320 
or 10 U.S.C. 2321, a commercial vendor will be obligated to prove that its proprietary technical data 
pertains to a (commercial) item that was developed exclusively at private expense. 

The right of the Government to require a contractor or a subcontractor to prove exclusive private 
development of a commercial item is based upon statute and is one of the greatest impediments to 
the acquisition of commercial items by the Government. The Section 807 Committee elected not 
to recommend statutory changes to 10 U.S.C.2320 or 10 U.S.C.232I. However, acquisition reform bills 
currently pending in Congress may have a direct impact on the current proposals, especially in the 
area of commercial items. Any statutory reforms promulgated by Congress and the Clinton 
Administration should be incorporated in the proposed rule before it is made final. 


¥ COMMERCIALIZATION OF TECHNOLOGY 

The current proposal provides insufficient encouragement to commercialize federally funded 
technology. The Reagan Administration’s Executive Order 12591 and the Clinton Administration’s 
polices, announced during the iate stages of the deiiberations of the Section 807 Committee, state 
that consideration should be given to limiting the Government’s use of technical data and computer 
software to "government purposes" only. The "developer" of the data and software should be 
encouraged to commercialize the technoiogy it develops with federal funds. While the current 
proposal provides equivocal support to the commercialization of mixed funded developments, there 
is no affirmative policy guidance in the proposed regulatory text regarding the commercialization of 
federally funded developments. 

The current proposals grant the Government an unlimited rights license in data pertaining to items, 
components, and processes and computer software developed exclusively with government funds. 
.That places that data and software at risk of loss to foreign competition and does not provide the 
original contractor or subcontractor with sufficient incentives to commercialize the technology. 


¥ NEW DIGITAL DATA ENVIRONMENTS 


The proposed marking requirements fail to take into consideration the creation of electronic data 
bases (i.e., CALS Implementation Guide). Also, the subsequent use, storage, and delivery of 
individual data elements from such a data base (i.e.. Contractor Integrated Technical Information 
Service (CITIS)) needs to be examined more closely. For example, the proposed marking 
requirements contemplate the use of a paper or microfilm media (hard copy), in a digital 
environment (diskettes, computer tapes, optical disks, computer memory), these requirements will be 
unworkable and unwieldy. 

In another scenario, a digital drawing may be viewed on the screen of a computer workstation in 
such a manner that any restrictive legend may be avoided and not seen by the user. When 
downloading the drawing to a printer, the legend may not be printed. When extracting salient 
information from a digital drawing, the restrictive legend might not be extracted. Thus, technical data 
that may have initially been properly marked may not be effectively marked when a user accesses 
the data or uses it as intended in a digital environment. 

The proposed regulations do not appear to have carefully considered the problems that will be 
experienced in the new digital environments. These issues will have to be confronted as CALS 
and CITIS requirements are implemented within the defense contractor community. Failure to do 
so will result in inequitable and inappropriate use, and unwarranted disclosure of contractor and 
subcontractor proprietary technical data and computer software. 


RICHARD W. OJA 

Consultant 

Aerospace Prime & Subcontracts 


August 8, 1994 


Deputy Director Major Policy Initiatives 
1200 S. Fern Street 
Arlington, VA 22202-2808 

ATTN: Ms. Angelena Moy, OUSD (A&T)/DDP 

Subject: Data Rigbts/DAR Case 91-312 

Please consider the following comments to the DFARS proposal, 59 FR 31584, June 20, 
1994 as included in the CCH Government Contracts Service revision Number 1245 dated 
July 27, 1994. These include typo's as well as a few substantive comments. 

1. 227.403-3 (c) - In first line, correct the 2nd "to" to read "the". 

2. 227.403-5 (b) (ii) - The "(ii)" needs to be moved to the left 2 spaces. 

3 227 403-5 (b) - The word/term "research contract" is not defined elsewhere. Is 

research intended to be limited to mean "research" as included in the term "experimental, 
developmental or research work"? 

4. 227.403-6 (d) - The word "contractors" should read "contractor". Alternatively 

the phrase "of its contract" could he revised to read "of the contract". 

5 227.403-7 (h) - The phrase "Government contractors which require" should read " 
Government contractors who require". 

6 227.403-8 (b) - In the 1st sentence, 4th line, revise the phrase "firm requirement 
technical data" to read "firm requirement for the technical data" . 

7. 227.403-8 (b) - In the 1st sentence, 5th line, insert a comma "," before the word 

"but". 

7 227.403-9 (a) - In the 1st sentence 4th line, move the commas to read "to grant or 
obtain for the government, hcense rights". 

8 227 403-9 (a) - In the 4th, 5th and 10th lines the word "government" should be 
capitalized to read "Government". This should be consistently use where it is apphcable. 


2 Rainbow Lake, Irvine, CA 92714 • (714) 733-9104 


9. 227.403-10 (a) (3) - In the 1st sentence, the phrase "attached to its contract should 
read "attached to ^ contract". 

10. 227.403- 10 (b) - Capitalize the word "The" at the beginning of the sentence. 

1 1. 227.403-10 (b) (i) - The wording after the 1st phrase is awkward and could be 
revised to read "A contractor wfto desires to restrict the Government's rights in technical 
data to place restrictive marking .*; on the data. It also provides instructions for the 
placement of the restrictive markings, and authorizes the use of certain restrictive 
marking .*; The word "certain" could be changed to read "specific". 

12. 227.403-10 (b) (2) - In the 1st sentence, line 4 and 5, there seems to be a wording 
problem in the phrase " in which the Government has previously obtained rights with the 
Government's pre-existing rights in that data". Is a word missing between "obtained" and 
"rights"? I believe this is intended to reflect the requirement in 252.227-7013 (f) (5), but 
there is something wrong. 

13. 227.403-10 (c) (1) - In the 2nd sentence, change the period to a comma 
after the 1st phrase. 

14. 227.403- 12 (a) ( 1) - Reverse the order of sentences 2 and 3 and then delete the 
word "also" in the phrase "is ^sg a nonconforming marking." 

15. 227.403-12 (a) (2) - In the next-to-last sentence, revise the phrase "correct any 
nonconforming markings" to read "correct or strike any nonconforming markings." Also 
revise 252.227-7013 (h) (1) to be consistent. It is both cost effective and expedient to 
permit the Government to "correct or strike" an inq)roper restrictive marking. 

16. 227.403-12 (b) (2) (i) - Reverse the order of the 1st phrase in the sentence to read 
"Correct or strike". IMs makes it consistent with the order used elsewhere. 

17. 227.403- 12 (b) (2) (ii) - In line 2, insert the words "or striking" after the word 
"correction" 

18. 227.403-13 (c) (1) (iii) - In the 5th line , the phrase "in the software " seems to be 
incorrect. It should be revised to read "in the technical data". 

However, since 227.503-13 (d) (2) incorporates "the guidance at 227.403-13" the phrase 
could be revised to read "in the technical data or software." NOTE : This is the type of 
problem vdiich was intended to be eliminated by having separate treatment for computer 
software. I have not specifically reviewed the conq)uter software regulations for any other 
incorporation by reference areas. 

19. 227.403-14 (a) (1) - In the last line correct the spelling of the word "contract". 


20. 227.403- 1 5 (b) - The "(b)" is missing and should be inserted prior to the beginning 
of the sentence "10 U.S.C. 2321 permits...." 

21. 227.503-10 (b) (1) and (2) - The same issues noted in Items 11 and 12 above 
apply here. 

22. 227.503-12 - The same issues noted in Items 15, 16 and 17 above apply here. 

23. 252.21 1-7012 (b) (3) - Paragraph "(3)" is duplicated in its entirety and should be 
deleted. 

24. 252.227-7013 (b) (6) - The release from liability provision is the MAJOR 
PROBLEM with the proposed data rights provisions. I have been following the new data 
rights regulations as they have evolved over the past few years and this is the first time 
that Fve noticed a release provision like this. I would like to know more about this 
particular item and would appreciate hearing from someone who has some current insight. 

I would appreciate having someone call me at (714) 733-9104. My FAX uses the same 
number. 

This release provision should not be accepted by an nmovative contractor or 
subcontractor who agrees to deliver technical data with restrictions. As I see it, this is the 
only unacceptable provision in the entire proposed data rights regulations. The 252.227- 
7013 clause is the basic data ri^ts clause and it is a mandatory clause in all sohcitations 
and contracts for noncommercial items when the successful offeror/s/ will be required to 
deliver technical data. The problem occurs only when the technical data will be delivered 
with restrictions . 

The problem is that the proposed release expressly absolves the Government (and also the 
higher tier contractors in Subcontract situations) of habihty for any wrongful use by other 
parties of data which was delivered with restrictions ( i.e. Government Purpose Rights or 
Limited Rights data). This is because: 1 ) the contractor expressly agrees to rdease the 
Government from liabihty for any third party (or fourth party or more) violations, and 2) 
the contractor e?q)ressly agrees to look solely to the party who has violated the ri^ts of 
the contractor. Both the Government and the higher tier contractors ( i. e. the Prime 
contractors) are ostensibly off the hook and the small innovative subcontractor, who is in 
the least fiivorable position to seek legal rehef^ is on the hook. I prefer to leave the 
situation as it currently is and leave the owner of the data with aU of the currently available 
contract and legal remedies. The small innovative subcontractor will be reluctant to 
deliver limited rights data unless the release provision is either deleted or modified. 

NOTE: This same issue also appUes to 252.227-7014 (b) (6) and 252.227-7018 (b) (7). 

25. 252.227-7013 (b) (6) - In the second line, capitalize the word "Government". 
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26. 252.227-7013 (e) (3) - The Identification and Identification Attachment is poorly 

placed on the page which mak es it difficult to understand. There is no reason to present 
the Attachment in 4 columns. Column 1 would generally require a listing of the data. 
However, columns 2 to 4 would generally require only one entry (assuming the same 
information would apply to all of the listed items in column 1). It would be easier to 
understand if the Attachment is presented in one column in the regulations. 

It might also help to separate the 1st sentence of the narrative from the title (Make the title 
aU caps) to make it clear that "IDENTIFICATION AND ASSERTION OF 
RESTRICTIONS ON THE GOVERNMENTS USE, RELEASE OR DISCLOSURE OF 
TECHNICAL DATA" is the title for the Attachment. 

I also recommend shortening the title to "IDENTIFICATION OF RESTRICTED USE 
DATA" to also save a great deal of space whenever the Attachment is described in 
contract documents. 

I understand the proscribed wording for the Attachment is intended to be mandatory. 
However the 4 explanatory notes are not necessary. It would help prevent future 
misunderstandings if there is a note which states " The 3 e?q)lanatory notes (*, **, ***, 
***-^ jyg jjQt required to be included as part of the Attachment." This would leave it 
open as an alternative when a Prime Contractor prepares the Attachment as a form to be 
filled in by a lower tier Subcontractor. 

27. 252.227-7013 (h) (1) - In line 8, add a period at the end of the 1st sentence (i.e. 

after the phrase "on Technical Data".). 

28 252.227-7013 (h) (1) - In line 1 1, change "correction or cancel" to read "correct or 

strike". Use of the word "strike" is preferred to using "cancel and is consistent with the 
use of the word "strike" in 227.403-12 (a) (2). Also add the wording from 227.403-12 (a) 
(2), "When it is impractical to return technical data for correction, contracting officers 
may unilaterally correct or strike any nonconforming markings." (also see Item 15 above). 
In many cases it is more cost effective for the contractor to send a FAX authoring the 
Government (or higher tier contractor) to correct or strike nonconforming or unjustified 
restrictive markings. 

29. 252. 227-70 1 3, ALTERNATE I - Add an introductory statement, "As prescribed in 
227.403-6 (b), add the following paragraph to the basic clause:". 

30. 252.227-7014 (b) (6) - The comments in Items 24 and 25 above also apply. 

31. 252.227-7014 (e) - The comments in Item 26 above also apply. 
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32. 252.227-7014 (f) (1) - In the 2nd sentence, insert "transmittal document or" before 
the word "storage container. This makes it consistent with 252.227-7013 (f) (1). 

33. 252.227-70 1 5 - The title to both this paragraph and the clause should be revised to 
read, "Rights in Technical Data-Commercial Items" and "RIGHTS IN TECHNICAL 
DATA-COMMERCIAL ITEMS" re^ectively. This gives commercial items the same 
stature and makes it consistent with 252.227-7013, 252.227-7014 and 252.227-7018. 

NOTE: I prefer to relocate all of the Rights in Technical Data-Commercial provisions 
immediately after the Rights in Technical Data-Noncommercial Items. This would give 
Commercial Items a more equal status with Noncommercial Items. 

34. 252.227-7016 (c) (2) - Insert ,"Rights in Technical Data-Commercial Items" after 
"Computer Software Documentation,". The Commercial Items should also be included in 
this paragraph. 

35. 252.227-7017 (a) - In line 2, insert "the" prior to the word "following'. 

36. 252.227-70 17 (d) - The comments in Item 26 also apply. 

37. 252.227-7017 (d) - The comments in Item 26 also apply. 

38. 252.227-7017 (d) - The Attachment includes a 5th explanatory note (i.e. "***** 
Enter "none" when all data or software will be submitted without restrictions.") which 
should be deleted to make it consistent with 252.227-7013 and 252.227-7014. It is much 
more efficient to require the Attachment only when an offeror intends to include a 
restrictive marking on any data to be delivered under a proposed contract. In the vast 
majority of sohcitations there will not be a requirement to submit an "Attachment". 
Applying this logic fiuther, there is no reason to require an "Attachment" in a contract 
which would state "none". 

39. 252.227-7018 (b) (7) - The comments in Item 24 also apply. 

40. 252.227-7018 (e) (3) - The comments in Item 26 also apply. 

41. 252.227-70 1 8 (k) (4) ALTERNATE - Add a "I" after the word "ALTERNATE" 
in the title. 

This concludes my comments. Whai I first decided to respond I did not envision all of 
this detail. Tm sure many of the items have been brought up by others. 

Most of my contract chents are small innovative subcontractors and data rights is an 
important part of my consulting business. It was also important for over 25 years when I 
previously served as Director of Contracts for the Aerospace Group of Parker Hannifi n 
Corporation. 
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I am avaUable if there are any questions regarding the items which I commented upon. 


Sincerely, 

Richard W. Oja, CPCM 
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BIOGRAPHICAL SKETCH: RICHARD W. OJA 


* B.A. (Business) from Michigan State University (1959) 

* National Contract Management Association (NCMA) member since 1967 

(currently Orange Coimty Chapter) 

* Professional Designation in Government Contracts, UCLA Extension 

(1969) 

* J.D. (Law), Western States University College of Law (1975) 

* Member, California Bar since 1976 

* Certified Professional Contract Manager (CPCM), NCMA since 1976 

* Pony Express Award, NCMA Southwestern Region (1980) 

* Member, Machinery and Allied Products Institute (MAPI) Government 

Contracts Council (1981-1986) 

* University of California Irvine Extension Member Advisory Council for 

Contract Management Program since 1983 

* American Bar Association (ABA) Public Law Section (1984 - 1994) 

* Fellow Award, NCMA (1987) 

Mr. Oja has been actively working in Aerospace Contracts since July 1959 vs^ien he began 
his Contracts career at North American Aviation, Los Angeles Division as a Senior 
Statistician analy zing Subcontractor Proposals on the B-70 Program Since then he was 
at Parker Hannifin Corporation for 27 years, serving in various production 
control/contracts/program management positions, most recently serving as Director of 
Contracts for the Aerospace Group coordinating all aspects of contracts in this multi- 
division operation. He performed a key role in the formulation of contract poHcies and 
inq)lementation, as well as understanding and interpreting Government regulations, 
specifications and procedures as they apply to both fixed and cost reimbursement 
contracts in the contract, finance, quality and technical areas. He also conducted training 
for Parker’s contracts and procurement personnel for many years. He directed Parker’s 
first successful Contractor Procurement System Review (CPSR), coordinated Ofl&et 
Programs, E?q)ort Licensing and served as the Small and Disadvantaged Business Liaison 
Officer. Since leaving Parker in 1986, Dick is self enq>loyed as an Aerospace Contracts 
Consultant specializing in Proposals, Pricing, Problem Evaluation, Data Rights, T&Cs, 
Changes, Terminations and Training. 
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S^po??"ri«e?Sr“fcr Major Policy Initi.tiv.. 

i^??n|;o^n!Vn«o:-2eo* 

Attns Ms. Angelena Moy, OUSD (AST) /DDP 
Subjects -DAR case 91-312 
Dear Mr. Oonatutii 

I am writing to you |®®|tions'^governi^^ in technical 

on the ^2- 1 ! but utilize technical data provided 

data, we < 1 ® not develop data, ^ government at 

by the government to produce ^ .P oarts for programs such as 

SLpotiliv. pri««. ?Sr Ml, «2T landing .truta 

ul th2 «{!?«*; »”ing gearbox., for the Navy sinoa 1?68. 

We at Overton Sear ‘ g^J^’jllaet^ourbannaes^opportonU 

■irrefari^bSelii f£5r. fortr^StSrri? 

t^SSirol’^smtu :>**^”!”hr2ttaitiSn n*oS5*eUetS‘‘repr«.n*ative8^ 
in^the“hope^^at'‘«ngr2.e will fully teview the iiapaot of thi. o eng. 
on competition and our tax dollars. 

We are concerned about the followings 

* Change, in language making eny data developed in^P«^^ 

of « government contract will resul^^ 

a;«iSpi,«t f Sefen'ee^nd product .hould b» the property 

.. .. •'• 'of- an OEM. • •• 

*•• Data charged to an indirect pool ySJ^gpt^that^CAS^w^ 
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. not allow misuse of this flexibiiiry ; 
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THE OEMs will find this ^ of 

S"|o 7 %tnTloug 5 ?"^ to achieve this concession.) , 

„e are aware of contentions : 

affect future to system upgrades, contract . .. • 

these changes may piously affect the spare parts 

■■..-'■...enhancements, etc., and serious j 

■ more’ competition. The more 

The more data there is ^^Jwe^gavlngs to the taxpayer. J^® ' . 

:-?ax|lyer^^^^ d^ta 

t:;x 

f ooBt^rvilg. to th. taxpayer. By 

-..•liSrTefU. a'^^tur^to’^th. »00 toiUt e.at 

yours very truly, 

OVERTON GEAR AND TOOL CORP. 



Charles A. Brannen 
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PACIFIC SKY SUPPLY 


INCORPORATED 



8230 San Fernando Road, Sun Valley’, California 91352 
(8l8)-68-3"00 FAX(818)f6--6278 
F.A.A. Repair Station QQPR566K 


August 19, 1994 

Deputy Director 
Major Policy Initiatives 
1200 S Fern Street 
Arlington, VA 22202-2808 

ATTN: Ms. Angelena Moy 

OUSD (A&T)/DDP 

RE: DAR Case 91-312 

Dear Ms. Moy: 

As a small business manufacturer, and contractor to the DOD, 
Pacific Sky Supply, Inc. is opposed to any additional 
restrictions proposed by the S 807 Technical Data Committee 
limiting the availability of technical data to U S manufacturers 
for the reasons below: 

Loss of US Jobs & Manufacturing Capability: The practical 

effect of limiting data is limiting competition and maintaining 
artificially high prices. This makes US manufactured goods less 
competitive in the international market, and would result in loss 
of business and jobs to foreign competition. The OEMs are 
incorrect if they think that customers will be forced to buy from 
them if they are the only source. The real world is more 
realistic than that, and customers will either choose another 
product or find a way to buy it cheaper outside the US. 

Inflate Costs to US Taxpayer: We are aware of an item that 

an OEM purchases from a vender for approx $200.00; marks up 500-g 
commercially, and 380% to the DOD. There are current buys 
totalling over 2,400 units outstanding for this item\ and the 
OEM will not permit the actual manufacturer to sell directly to 
the government. Before a minor specification change, the part 
was produced competitively for approx $32^. With the minor 


^San Antonio ALC solicitations: F41608-94-R-49517 648 ea 

6891570 Kit, F41608-94-R-49072 1,458 ea 23039657 Facing. Defense 
Industrial Supply Center contract #S00500-94-C-0810 300 ea 
6829451 Outer Member. 

See attached procurement history for 6789589/23039657 
Facing. 


( propristary ) chang©^ ths ©ffcct of which liitiits ths contract to 
th© OEM, th© taxpay©r will pay ov©r t©n tim©s what it should. 

Aft©r y©ars of b©n©fitting from substantial cost savings 
through comp©titiv© procurements that are only possible if data 
is freely available, why is S 807 Committee now recommending 
changes. The reason is obvious: A self serving committee made 

up primarily of OEMs is attempting to increase profits with 
artificial rule changes. 

I urge you to consider the source of this recommendation and 
act in the best interest of American taxpayers and small business 
manufacturers. 



President 
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Mr. Robert Donatuti . TnifTativee 

Deputy Director For Major Policy Initiativ 

1200 s. Pern Street 

SljfSIsD (A«)/DDP 

SDBJ: DAR Caee 91-312 


Dear Mr . Donatuti : 
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on tha proposed dianaes in utlliae toehnieal 
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i(7e are concerned about the following. 
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you & I, the taxpayer. 
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July 20, 1994 


• We are aware of contentions that these changes will only 
affect future development. We know, however, that these 
may be applied to system upgrades, contract enhancements, etc., 
and seriously affect the spare parts market. 

It seems: -Less data means less competition- E. Spector 1993. The 
more competition, the greater the savings to ^ "tt 

taxpayers^ hava a right to the savings produced through tte t\ 

competition as well as a right to data developed^* accord ^^9 . . 

anv formula — ^with any of our tax dollarsT The breakout program . 
K5 s saved - the taxpayer §20 billio n annually since its enactment in 

1984. 

To summarize, we believe that this proposal will unnecessarily 
harm the ability of qualified small businesses to provide spare 
parts at a cost savings to the taxpayer. By affectino thousands 
of component manufacturers across the country, it will furt^r 
erode the second tier suppliers which fora an essential segment 
of our defense industrial base. 

American jobs sent offshore and a return to the $500 toilet seat 
Secretary Perry is hoping to avoid. 


^incerely, 

Matthew S. Forelli 
President 

& The Employees of Precison Gear 
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20, 1994 

Ii^. Kbbczt DonaCuCl 

Xieputy Director for M^or Policy Initiatives 
]l200 South Pern Street 
/brlinSten, VA 22202-2808 
Attzit Ms, Angelena Mpy, OUSD (A&T)/IffiiP 

^Jeeti DAK Case 91-312 

pear Mr. Donetuti: 

1 m vrlting to respond to your ra^st for ccon^cs on tho proposed 
chs)ges in regulations gavernlng ri^te to technical data. We do 
not develop data Wt do utillre tecmicAl data provided by the gov- 
emssnt to produce quality spare parts for the govemnent at eocn- 
petitive prices and wve daie so for many years . 

Vt arc legitinately ooacemed char, these Changes vilX negatively 
affect our bjc trees rrt*'rt'.r'?risf . a sn»ll bu?tnooc we er® e’so 
concerned chat this rule is being pronulgeted for Che benefit of 
large priinc eontreccors at the expcaise or srall business in the after- 
merket. Wc are also bringing this mAtter to the attention of our elected 
r«?res«ttetlvcs In the hope that Congress will fully review the negative 
in^cC of this change on eoaipetltion and on our tax dollars . ' ' 

l|le are ccncezned about the follvdng: 

1. That changes in language luking any dale developed in pcrfonaance 
of a goveximent oontracc vill result. In less data being ovollable. 

Ve don't believe tluat date resulting frem developcacnt of a defense 
end product should beooae the property of an 0121, ■' ‘ 

2. That data charged to an indirect pool will becans proprietary to 
the OEK. Wc fully iinderstand the argment that CAS vill not allcx; 
xoisuse of this flexibility but at 111 beleleve that the OEMs will 
find this a loophole through vdikh to crawl . (This Is dccon^Crat- 
ed by the feet that OEM SHobers of thn B07 panel fou^t hard to 
achieve this concession.) 

I 

Ve are aware of contentions d:utt these changes will only affect 
i^ture developoent, Ve are fearful however, chat those changes 
owy be applied to system upgrad^.s, contract cnhstccoiente, etc. 
and seriously affect the space parts imtket. 

I 
i 
i 

I 

i 
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The TQDre data available, the tnore canpetltion. The more coa^titlon, 
the greater the savings to the taxpaver. We as taxpayers have a 
ri^t to the savings produced through the ccmpeticlon as v^ll as a 
ri^t to the data developed. aCCordS^g to anv fonmla, with any of 
our tax dollars . 

To suosarlze, ve believe that this prc^oeal vill unnecessarily 
luccQi the ability of qualified small businesses to provide spare 
parts at a cost aavii^s to the tasqpayer. By affecting thousands of 
comp onent- manufacturers across the country it will further erode the 
second tier suppliers 'tdiich fom an essential segtnent of our defense 
Industrial base. Finally, it will result In American jobs sent off- 
shore and a return to the $500 toilet seat that Secretary Perry is 
hoping to avoid. 

Sincerely, 


Proprietary Industries Association 

Innovation at Private PTcptnst 


r-: 
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August 16, 1994 


Ms. Angelena Moy 
OUSD (A&T)/DDP 

D^uty Director Major Policy Initiatives 
1200 S. Perm Street 
Arlington, VA 22202-2808 

Re: Comments on Proposed Rule 

DAR Case 91-312 

Dear Ms. Moy: 

The Proprietary Industries Association (PIA) commends the Government for proposing 
improved regulations which, for the most part, are workable for contractors and the 
Government. Nevertheless, changes are needed before the regulations are in final form in order 
to meet the letter and intent of statutes and to conform to agreements made between Government 
and Contractor groups in the last several years. Most of these changes are minor but important. 

Larger, longer-term changes are needed because world events and technology have 
overtaken the slow regulation drafting process. These changes address at least four issues: 

1) protection of data rights when the data is created or stor^ in an electronic medium; 2) 
adapting the regulations to commercial products and contractors; 3) computer software; and 4) 
reducing the cost of administrating the regulations. Addressing these areas could require 
substantial changes to the regulations but should be done. 

PIA is a national organization of DoD subcontractors which develop innovative products 
at private expense and represents an important segment of the aerospace industry that is 
primarily small business. PIA was founded in 1985 and has concentrated nearly all its effort on 
the formulation and administration of data rights regulations that are fair and encourage 
innovation at private expense. We are a member of the Government Industry Technical Data 
Advisory Committee and we support in general the product of that committee. 

The small but important changes needed in the proposed rule, before it is issued in final 
form, are contained in the attached Appendix A, along with brief reasons why. Some of the 
issues associated with the longer-term changes are spelled out in >^)pendix B. For these issues, 
we do not have quick, easy solutions but recommend that a suitable ad hoc group be put 
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together to develop the solutions. This is necessary to avoid immediate criticism of the 
regulations for being out of step with Administration policy and current technology. 

PIA thanks the Department of Defense for the opportunity to participate in the 
Government-Industry Technical Data Advisory Committee. Our decision to join in the 
supplementary comments and pur additional comments herein do not dimmish our admiration 
for the accomplishments of the Committee and the personal contributions of the members. We 
are especially appreciative for the firm leadership of Ms. Eleanor Spector, which was a key 
factor in bringing the diverse membership to a near-unanimous recommendation. 



cc: E. Spector 
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Appendix A (Specific CnmmentO 

SUBPART 227.400 
227.400(a) Scone of Subpart - 

Under this clause there is a general comment associated with the Government's ability to 
MODIFY technical data. This should be limited such that it is not in derogation of the design 
agent's authority. This is a matter of operational integrity and safety. Delete all references to 
"MODIFY" in the following places: 

400(a), line 2 403-7(a)(2), line 6 

402-l(b)(2), line 2 403-7(c)(l)(a), line 1 

402- 2(a), line 4 403-7(c)(l)(b), line 1 

403- 7(a), line 3 403-13(a), line 2 

403-7(a)(l), line 2 403-17(a), line 7 


Reason 

PubUc Law 98-525 §1216, 10 U.S.C. §2320 (a)(2)(A) does not require this 
degree of usage. It only lists use, release or disclosure of technical data. There 
is no mention of, or provision for modification. 


227.402- 2(a) Rights in Technical Data 
Substitute "written" for "express" at last line. 

Reason 

Clarincation and to provide a substantive record of permission. 

227.402- 2(b) Rights in Technical Data 

Line 5, change "the., agreement" to "a special license agreement made a part of." 

Line 6, substitute "to the contract" for "thereto." 

227.402- 2(c) - 

Add this new subparagraph: "A Contractor, at any tier, having the clause at DFAR 252.227- 
7013, Rights in Technical Data - Non-Commercial items, in its contract, shall use the clause at 
252.227-7015, Rights in Technical Data — Commercial Items, in solicitations and contracts 
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when the lower-tier contractor will be required to deliver technical data pertaining to 
commercial items or processes. 

Reason 

For consistent application of the policies established regarding commercial items or 
processes, contractors must have the ability to use the -7015 clause at lower tiers of 
contracting. 

227.402-3 Contract Clause 

Add "components" in last line between "commercial items" and "or processes. " 

Reason 

Consistent with scope of regulations. 


227.4Q3-4 (a)(l) Technical Data Pertaining to Items. Components, nr 

At line 10, after "funding" add "and the government has obtained government purpose rights." 
Reason 
Clarification. 


227.403-4fb) Source of Funds Determination 

At line 5 and line 7, after "limited rights" add "or Government purpose rights." 
Reason 

Clarification and inclusion of Government Purpose Rights (GPR). 


227.403-5 Governinant Rights 

j a)(l) and fa)f2) - There is little conceptual difference between these two categories and, as 
such, IjQth should include the phrase "developed exclusively with Government funds. " 
Therefore, with regards to rights allocation: 

ialf2i line 3, delete the words after "was" and add "and will be developed exclusively with 
Government funds." 
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(a^(3) - Construction is unclear; refers to type of contract while all of other categories 
specifically focus on type of determination. 

taK9) - Delete 

Reason 

DFARS 227.403-5, Government Purpose Rights - There is no conceptual reason 
why, at the expiration of the GPR period, the government should obtain unlimited 
rights. (See 10 U.S.C. 2320 (c)(1), which discusses only the need "to use (or have 
used) for any purpose of the United States under the contract.") Allocation of rights 
should be a matter of negotiation dependent upon the circumstances and upon the 
proportion of funding of the data supplied by the Government and the contractor. 
Further, the time period for expiration of Government Purpose Rights is highly 
dependent upon the nature of the data involved and the related item, component, or 
process. 

227.403-5ni)ai(m 

See coniment at 227.403-5(a)(3), above. 

IbH21 

Line 3 - Delete "Either party" and substitute "Parties at any tier" 

Line 10 - At the end of the clause, add the following sentence: "The period for subcontractors 
might not be the same as that for prime contractors." 

Reason 

To allow for fair negotiation of a GPR period through all subcontracting tiers. 


Ib)m 

Line 2 change "execution" to "completion." 

Reason 

The period of time should commence upon completion of a contract or subcontract. 
This would allow an adequate GPR period since development contracts normally run 
from 4-8 years. 
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227.403-5fd)fl) Specifically Negotiated License Rights 

At the end of (1), add the following: "Specifically negotiated license rights can apply to 
subcontractors only through negotiated agreement with that speciilc subcontractor." 

Reason 

Special license rights must be negotiated with the owners of the data. 


idim 

Line 5, after ”... such rights.", add "Negotiations shall include all subcontractors who are 
owners of the subject data. " 

Line 11 change "prior to negotiating... such as " to "Prior to negotiating for additional rights in 
limited rights data, consider the guidelines in Defense PARS Supplement (DFARSS) No. 6, 
"DOD Spares Breakout Program, and such alternatives as 


Reason 

This limits the risk of the prime negotiating away the rights of their subcontractor's 
data. 

227.403- Srdlf2Uiv) 

Add new section that reads: ”(iv) Negotiation of long-term reprocurement spares pricing 
agreements." 

Reason 

To add another alternative for use by subcontractors and suppliers. 

227.403- 7 Use and Non-Disclosure Agreement 

(c)(1)(b) - At lines 7 and 8 delete "Contractor" and substitute "owner of the data." Also at line 
7, delete "Recipient" and substitute "Government." 


At line 9, delete "Contractor’s. 
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Reason 

The government, rather than the recipient should make notification and such 
notification must be to the owner of the data, for clarity purposes. 


227.403-8(bl Deferred Ordering 

At line 2, after "software", add "in all research and development contracts." 
At line 13, after "data", add: "that the Government has already paid for". 


Reason 

Both parties should know what data requirements are present at the outset of the 
contract, via negotiation. By adding "paid for by the government," contractors are 
restricting government access to only that data which the government pays for. 
Consistent with DFARS 252.227-7017 provisions when data generated at private 
expense is ordered, the cost for delivery of such data shall be negotiated with the 
contractor. Private expense data includes costs greater than those of delivery and 
rqiroduction. 


227.403-10 Contractor Identification and Marking of Technical 
Data to be Furnished with Restrictive Markings 

falfl) - At line 4, after "award" add: "to the extent known" 

Reason 

Consistency with 7017. 

(a)(S> - Delete first sentence and "However,". 

. Reason 

Contrary to statutory disallowance of the requirement to submit unlimited data rights 
as a consideration for award. [10 USC 2320 (a)(2)(F)] 
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227.403-12 Government Right to Establish Conformity of Markings 

(a) (2) Nonconforming markings : 

At line 12, delete "or strike." 

At last line, delete the period and add: "as agreed upon by the Contractor." 

Reason 

If the contracting officer desires to "strike" the legends he should be required to go 
through the validation process. 

(h)(1) Uniustififtd markings : Second sentence, at line 8, delete "either", delete "... or with 
mixed funding (situations under which the Government obtains unlimited or government 
purpose rights)" 

Reason 

Clarity of the example. 

(b) (2) - At line 2, delete "unjustified" and substitute "restrictive." Also at line 2, after 
"markings." delete the period and add: "in accordance with the provisions of the clause at 
252.227-7037, Validation of Asserted Restrictions." 

Reason 

"Unjustified" may only be established through the validation procedures. 


227.403-13 fkivernment Right to Review. Verify. Challenge and 
Validate Asserted Restrictions 

(c)(2)(i) Pre-Challenge Requests for Information - At line 6 delete "determine... assertion." 
and substitute "ascertain the basis of the restrictive marking." 

At line 10, delete "establish" and substitute "justify." 

Reason 

To agree with DFASS 252.227-7037(c)(l) . 
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- At line 4 delete "does not" and add: "and any other available information pertaining 
to the validity of a restrictive marking do not" 

Reason 

To agree with DFARS 252.227-7037(c)(2) 

(c)(3) - line 6 after "transact," add "pre-challenge," 

Reason 

To allow subcontractors to participate in all levels of the validation process. 


(c)(3)(ii) - At lines 3 and 4 change "would... restrictions;" to "may inhibit the Government's 
ability to resolve the issue;" 


(c)(3)(iii) - Line 1, add: "If the Contracting Officer takes action through the prime contractor, 
the Contracting Officer shall grant appropriate time extensions to allow the 
subcontractors/suppliers to submit a timely response. 

Reason 

Until the subcontractor actually receives the challenge, the validation process cannot 
effect the subcontractor's rights. 


227.403- 14 Conformity. Acceptance, and Warranty of Technical Data 
(b)(2)(i) - At line 2 after "may" add "be. " 

Reason 

Correction of clerical error. 

227.403- 15 Subcontractor Rights in Technical Data 

(a) Add reference to DFARS 252.227-7015, "Technical Data - Commercial Items." 
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Reason 

Clarification. 


(c) - In line 4, delete "parties" and substitute "party suf^lying the data." 

In line 6, after "requirement", add: "These clauses convey rights in technical data to the 
Govermnent only." 

Reason 

To clarify that rights of use are granted to the govermnent only. 

CLAUSES 


252.227-7013 Rights in Technical Data — Noncommercial Ttems; 

As found in 252.227-7013 please delete all references to "modify" or "modification" in the 
following: 

(a)(12)(i), line 1 (b)(5)(ii), line 2 

(a)(12)(u), line 3 (b)(6), line 8 

(a)(13), line 1 (f), line 2 

(a) (15), line 1 (f)(2), within the legend 

(b) (3)(iii), line 3 (f)(3), within the legend 

(a)(7) - At line 2, after "with", delete the remainder of the subparagraph and substitute: 

"... costs charged to indirect cost pools, direct costs not charged to a government contract, or 
any combination thereof." 

Reason 

The first phrase of the (a)(7) definition, as originally written, refers to all indirect 
cost pools including IR&D and B&P, which are allocated across all contracts, 
including Government contracts. The second phrase, as originally written, would 
disallow those very indirect cost pools as private expense because they are allocated 
to Government contracts. This would act to always create a mixed-funding situation 
and to cancel the very effect that the writers of the regulation are seeking. Hie 
recommended changes allow the language to refer to direct costs which are not 
charged against a government contract. This change then establishes two, discrete 
categories of private expense costs. These are the only categories of costs to be 
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considered and the clarifying words are required to ensure proper understanding. 
The changes were considered necessary by DCAA and ex-DCAA auditors who 
would normally be involved in the issue. 

Only indirect costs are "allocated" to contracts; direct costs are "charged" to 
contracts. The costs in the indirect cost pools are the costs that are so allocated. 


(a>(7)(ii) - Line 6 (last line), after "expense", add: "unless the contracting officer has agreed 
otherwise." 

Reason 

This is not an unusual occurrence and especially in the event where an unfunded 
change leads to an overrun, the opportunity to negotiate an allocation of rights 
should be available. 


(bltlKii) - Line 3-4 change "specified... performance" to "paid for with Government funds." 
Reason 

To agree with Subpart 227.4. 


(bU2)(n - At line 1, begin first sentence with "Except as provided in paragraphs (b)(1) and 
(b)(3) of this clause," 

Reason 

To conform with the rest of the clause and for clarity. 


(b)(2)(ii) - At lines 1-2 change: "The five... of the" to: "The government purpose rights period 
shall commence upon completion of the". 

Lines 8-10 change "the five... technical data." to "the government purpose rights period, 
the Government shall have such rights in the technical data as have been negotiated with the 
contractor." 

Reason 


See comment at 227.405-5(l)(9). 
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TJmited Rights - At lines 2 and 3 delete "and mailced with the limited rights 

legend." 

Reason 

Legends describe rights but do not convey them. 


ft>H3)(ii) - At line 5 delete "Contractor" and substitute "owner of the data. " 

Reason 

It is the owner of the data, not the prime contractor, who needs this notification. 

(blGXiin - At lines 8-12 
Change: "..contracting officer.. in a license" 

To: "...contracting officer and with any subcontractors or suppliers involved to determine 
whether there are acceptable terms for transferring such rights. All technical data in which 
the Government has then been granted additional rights by the owners of the data shall be 
listed or described in a license. ..." 

Reason 

To clarify the role of subcontractors and suppliers. 

(b)(4) - At line 6, delete "parties" and substitute "government and any owners of the technical 
data." 

(e)(3) Identification and delivery of data to be furnished with restrictions on use, relea.se or 
disclosure : 

At line 3 delete "unless the inadvertent omissions would have materially affected the source 
selection decision" 

Reason 

10 U.S.C. 2320(a)(2)(F) - Violative of this statutory language. 
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At line 5 delete "reserves the right to add the" and substitute "shall add all reasonable." 
Reason 

Must do so to protect owner of the technical data. 

(f) (2) Marking Requirements : 

Within the legend, add "subcontractor/supplier" to "contractor name" 

iom. 

Within the legend, add "subcontractor/supplier" to "contractor name" 

Reason 

Necessary to know to whom the challenge or questions are to be addressed. 

(g) Contractor Procedures and Records : 

At line (1), delete "throughout performance of this contract". 

(g)(1) . line 1 begin first sentence with "Throughout performance of this contract," 

(g)(2). line 1. Begin the first sentence with "Throughout the validation period of 252.227- 
7037." 

Reason 

Clarification. If the contract has already been performed, the government has three 
years to challenge. 

(k) Apnlicabilitv to Subcontractors or Suppliers 
(k)(4) - At line 1, delete "will" and substitute "shall" 

Reason 

Required to ensure compliance with appropriate statutory language. See 10 U.S.C. 
2320 (a)(2)(F). 
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CLAUSE 

252-227.7015 Technical Data - Commercial Items 

As found in 252.227-7015, please delete all references to "modify" or "modification" on the 
following: 

(b)(1), line 1 (b)(2), line 2 

(b)(l)(i), line 2 (c), line 3 

(b)(l)(iv), line 3 (d), line 7 

(alflHiv) - Line 1 delete "(b)(1), (2), or (3)," and substitute "(a)(l)(i)(ii) or (iii)." 

Reason 

Referenced section (b)(3) does not exist; other references are inappropriate. 

(bKlUi) - Line 5 delete "software" and substitute "technical data" 

Reason 

Correction of clerical error. 

(b)(l)(ii) - after "data", add: "describing the commercial end unit" 

Reason 

Without this addition, the interpretation of "form, fit and function" could reach 
down into piece part level. If that is what is meant, that is what should be said. 

(bK2)(i) - At line 2 change "items," to "item or any of its parts;" 

Reason 

Without this addition, the clause could reach down into piece part level. If that is 
what is meant, that is what should be said. 
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fl>U2Hii) - At line 3, add "written" between "express permission". 

Line 6, after "contract", add "and the Contractor is unable to meet the Government's needs." 
Reason 

To safeguard the position of the parties. 

(c) - Delete 

Reason 

Impractical. Also inconsistent with the structure of every other data clause. 

(d) Release From Liability 

There should be a brief marking requirement that would support the government's position 
under this clause. 


CLAUSE 

252 . 227-7016 

As found in 252.227-7016 please delete all references aid "modify" or "modification" in 
the following: 

(c) (1), line 3 

(d) (1), line 4 
(d)(2), line 2 

(a)(21 - At line 1 before "contracts" add "solicitations and " 

(a)(3) - At line 1 before "contracts" add "solicitations and" 

Reason 


To extend protection to solitications. 
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(cKl) - At line 2, after "clause," add "as provided in the resulting contract." 
fe) - Last line, delete "parties" and substitute "party owning the data. " 

Reason 

If the government does not select the contractor for award, it should not have any 
rights in their data. 

CLAUSE 

252.227-7017 

(b) - In line 1, delete "notification and". After "identification", add: "and assertion". 
(e) - In line 2, delete "notification and". After "identification", add: "and assertion". 
Reason 

To agree with the clause title. 

(e) - At line 3, after "offer" add "and after request to do so by the contracting officer," 
Reason 

227.403-10(a) states that failure to do this is only a minor irregularity, 
igl Add new subparagraph (g): 

"This identification and assertion required by paragraph (d) may be updated with 
other assertions identified after contract award when based on new information or 
inadvertent omissions." 

Reason 


Consistency with 227.403-3(c). 
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CLAUSE 

252.227- 7025 

As found in 252.227-7025 please delete all references to "modify" or "modification" in the 
following: 

(b), line 4 
(b)(1). line 1 
(b)(2), line 6 

New tc): Add the following: 

(c) Upon completion of the work under this contract, the contractor shall return all GFI marked 
with limited or restricted rights legends or, with permission of the contracting officer, shall 
destroy such GFI and certify such destruction in writing to the contracting officer. 

(c) - Change to (d)(i) and (ii) 

Reason 

It is necessary to ensure that copies of data with restrictive markings do not remain in 
possession of third parties. 

CLAUSE 

252.227- 7028 


(b) (3), line 1 

(c) (1), line 5 


In line 2 delete "documents on other media incoiporating". 

In lines 4-5, delete "or substantially similar to documents or other media" and substitute 
"technical data or computer software." 

In line 6 delete "produced for" 

Reason 

Clarification. This is beyond coverage of the clause; government rights are fiilly 
covered in "delivered to" or "obligated to deliver" language. 

(a) - Delete. Change "(b)" and "(c)" to "(a)" and "(b)" 
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Reason 

We are only dealing in the context of the contract requiring delivery , not production 
of data. 
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A ppendix B -- (Long-term CnmmentO 

Protection of Data Rights when Data is Stored in Electronic Media: 

The marking requirements fail to take into consideration the creation of electronic 
data bases lAW MIL-HDBK-S9B, CALS Implementation Guide, and the subsequent 
use, storage, and delivery of individual data elements from that data base LAW MIL- 
STD-974, Contractor Integrated Technical Information Service (CmS). As written, 
the restrictive legends and instructions for their application presuppose that technical 
data is presented in a p^r or microfilm medium (i.e. . hard copy). In fact, 
application of these legends becomes unwieldy, if not useless, when data is recorded 
on electronic media (e.g. . diskettes, tapes, optical disks) or is accessed from a 
cms. For example, the technical data that comprises an electronic engineering 
drawing file is not viewed, as it is on psper, "through" a drawing format that 
includes legends, title blocks, revision blocks, etc. Instead, the format information 
is usually placed in a separate section, or overlay, of the drawing file for reference. 
It then becomes possible for those using the electronic data file to never see the 
legend even though they have been using the file and to copy the technical data 
without the section including the legend. 

Legending software that is part of a weapon system component is also difficult, if 
not impossible, under the regulation’s requirements. Owners of technical data and 
of the attendant data rights are told that we must legend the software if we are to 
maintain a claim to restricted rights, but that we must not use a restricted-rights 
legend when it would impede the use of the software program itself. How then are 
we to maintain restrictive rights and "legend" a program that is embedded in an E- 
prom in an engine control unit, or a program that is, itself, the engine control? 

It is also necessary to define the "granularity" of data at which data rights are to be 
identified. (Granularity can be defined along a continuum from as large as an entire 
data base, to an individual drawing file, to as small as each datum in the data base. 

In a cms, for example, it would be possible for a DoD user to gain access to an 
integrated data base, withdraw technical information that is used on an engineering 
drawing as well as in ILS reports and other technical publications, and use it in some 
way. He must have some way of knowing if there are restrictions on any of the data 
that he has accessed. By tying legends to the data end-products (reports, drawings, 
etc) rather than to the data that goes into them, he will not be able to discover what 
his limitations are. Since today's DoD contracts contain requirements for CALS and 
cms activities, there is urgency to an answer to this question. If the means to 
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maintain data rights claims (i.e., listing and legending) do not offer industry the 
actual, practical ability to protect proprietary data in the electronic environment, it 
would become a violation of lO.U.S.C. 2320 to require such delivery. 

Adapting the regulations to commercial products and customers: 

The regulations, despite the new changes, are still not conducive to the participation 
in Government contracting of high-quality commercial contractors that develop at 
private expense. For example, 10 U.S.C. 2320 allows the Government to obtain 
rights in technical data and computer software that encompass the concepts of "use, 
release, and disclose. " These concepts were part of the ASPR and the DAR 
language that predated the 2320 statute and were carried into the regulatory language 
in the FAR and throughout the various versions of the DFARS to date. The latest 
version of the DFARS, however, adds the concepts of "modify, reproduce, perform, 
and display" to the types of usage the Government would be allowed in general in 
technical data and computer software. It would seem that these generalized 
additions to the list of usages are meant to strengthen the concept of rights in 
copyrighted material (including ADPE software), eq>ecially the problem of creating 
derivative works. 

By inserting these usages throughout the rights regulation and not limiting them to 
copyrighted material, however, the DoD creates the probability of damage to the 
foundations of the technical data process. The problem is especially serious in the 
matter of creating a general "right" to "modify" technical data. It is far less of a 
problem to modify a motion picture created to teach hygiene to DoD troops than it is 
to modify a drawing of a proprietary detail part of the guidance mechanism of a 
fighter aircraft. Modification presents a major problem for contracts in which an 
original equipment manufacturer (OEM) remains the design control authority (DCA) 
for the procured item. If the Government can unilaterally modify the technical data 
that describes the item or component, the OEM caimot then maintain the currency of 
that data or warrant its accuracy. If such right of modification is then extended to 
third parties, as in government purpose rights (GPR) situations, the problems 
become even more grave. The OEM will be unable to comply with 10 U.S.C. 2320 
(b)(6), which requires that: 

"...the contractor [is required] to revise any technical data delivered under 
the contract to reflect engineering design changes made during the 
performance of the contract and affecting the form, ftt, and function of the 
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items specified in the contract and to deliver such revised technical data to 
an agency within a time specified in the contract..." 

The issue is also of grave concern in certain software situations. Unilateral 
modification by a Government agency of a word-processing program for the 
advantage of its local users is of much less consequence than unilateral modification 
by a Government agency of the software program that itself comprises a component 
of a weapon system. TUs second case of modification, which amounts to a Class 1 
change, must be accomplished only on a bilateral or multi-lateral basis that includes 
the OEM/DCA to ensure that changes do not endanger the operation of the program 
and ultimately of the weapon system itself. 

One solution to this problem could be that the "rights" to modify, reproduce, 
perform, and display are plainly limited to copyrighted material that does not carry 
any other data rights restrictions related to trade secret status. This compromise 
would meet the Government's needs in items such as motion pictures, music, and 
ADPE software without endangering the integrity of industry's technical data. If 
such limitations are not possible, another solution could be to limit the "right" of 
modification to that technical data and computer software for which the Government 
has become the DCA. This would relieve the original owner of their data from the 
impossible task of keeping up with changes made by others and would relieve that 
owner from unfair data warranty requirements. 

Rights in Computer Software 

There is a general underlying problem regarding the treatment of computer software 
and computer software documentation throughout these regulations. Although they 
wiU operate reasonably well when the Government licenses third-party commercial 
software programs for use on its ADPE, these regulations are laced with difficulties 
when applied to the purchase of computer programs related to items or components 
that are part of weapons systems. 

First, the problems of marking requirements for a digital product such as a software 
program and of modification of software programs that are part of a weapon system 
are discussed above. Second, the basic restricted rights as defined in 252.227-7014 
properly allow for the use of software programs in data-processing computers but do 
not take into account the requirements to use a software program that is the engine 
control aboard a fleet of aircraft. Third, to expect all software documentation — 
including design documentation — to be delivered with unlimited rights is to fail to 
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recognize that documents such as Software Design Documents are as detailed, and as 
proprietary, as any Engineering drawings or manufacturing process descriptions. 

Reducing the cost of a dminis tration 

This body of regulation, in the attempt to cover wide possibilities, has created a 
complex and expensive administration requirement. These costs are leveled on the 
contracting community - from prime contractors to small subcontractors — and on 
the Government. The entire structure could be reshaped with savings in mind. For 
example, if the negotiation and validation of data rights designations were completed 
during the Ufe of the contract, without need for a later validation process, the 
contracting community and the Government would be relieved of the necessity of 
record retention and auditing over the long period of time prescribed by the current 
validation process. This would also encourage participation in DoD programs of the 
innovative subcontractor which, with the proposed regulation, remains apprehensive 
about its ability to protect its proprietary interests and forgoes such participation. 
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August 11, 1994 


Mr. Robert Dona tut 1 

Deputy Director for Major Policy Initiatives 

1200 S. Fern Street 

Arlington, VA 22202-2808 

Attn: Ms, Angelena Moy, OUSD(A&T)/DDP 

SUBJ: DAR Case 91-312 

Dear Mr. Donatuti: 


I am writing to you today to respond to your request for comments on 
the proposed changes in regulations governing rights in technical data. 
We do not develop data, but utilize technical data provided by the 
government to produce quality spare parts to the government at compet- 
itive prices. We have been doing this since 1965. We are a small 
company and are not able to devote a lot of engineering time in the 
manufacturing of these gears. We rely heavily on all the facts being 
on the prints and/or specs provided to us by our customers and prospect- 
klve customers. 


We at Reliance Gear Corporation are legitimately concerned that these 
changes will negatively affect our business opportunities. As a small 
business, we are also concerned that this rule is being promulgated 
for the benefit of large prime contractors at the expense of small 
business competitors for the aftermarket. We are bringing this matter 
to the attention of our elected representatives, in the hope that 
Congress will fully review the empact of this change on competition 
and our tax dollars. 


We are concerned about the following: 

* Changes in language making any data developed in performance of a 
government contract will result in less data being available. We don’t 
believe that data resulting from development of a defense end product 
should be the property of an OEM, 

♦ Data charged to an indirect pool will become proprietary to the 
OEM. We fully understand the argument that CAS will not allow misuse 
of this flexibility, but still believe that the OEMS will find this a 
loophole to crawl through. (This is demonstrated by the fact that OEM 
members of the 807 panel fought hard to achieve this concession.) 



(Continued on Page 2) 
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^ We are aware of contentions that these changes will only affect 
Future development. We are afraid, however, that these changes may be 
applied to system upgrades, contract enhancements, etc,, and seriously 
affect the spare parts market. 

The more data there is available, the more competition. The more 
competition, the greater the savings to the taxpayer. We, as taxpayers, 
have a right to the savings produced through the competition as well as 
a right to data developed — according to any formula — ^with any of our 
tax dollars. 

To summarize, we believe that this proposal will unnecessarily harm 
the ability of qualified small businesses to provide spare parts at a 
cost savings to the taxpayer. By affecting thousands of component 
manufacturers across the country, it will further erode the second 
tier suppliers which form an essential segment of our defense industrial 
base. And finally, it will result in American jobs sent offshore and 
a return to the $500 toilet seat Secretary Perry is hoping to avoid. 


Sincerely, 






L. R,’ »^os 
Reliance Gear Corporation 



LRM:ck 
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SAXON CORPORATION 

2047 WEST MALONE . P.O. DRAWER BB 

SAN ANTONIO, TEXAS 78225 SAN ANTONIO, TEXAS 78211 


August 5, 1994 


Deputy Director for Major 
Policy Initiatives 
1200 S. Fern Street 
Arlington, VA 22202-2808 
ATTN: Ms. Angelena Moy 

OUSD (A&T)/DDT 

Subject: DOD Proposed Rules, DAR Case 91-312, Data Rights 

Dear Ms. Moy: 

The Saxon Corporation does not support the recommendations that 
are being proposed in DAR Case 91-312. We are a small business and 
have survived for over two decades by providing the Department of 
Defense with a capability to repair Government assets at the best 
prices and at a level of quality that is difficult to match - both 
Inside and outside the Government. 

Virtually all of our business is conditioned on the unlimited use 
of and access to technical data and technical orders required to 
perform maintenance and repair on Original Equipment Manufacturers’ 
products that the DOD uses to accomplish its daily mission. Although 
the OEM’s can do the work themselves, the rigors of competition have 
established The Saxon Corporation as a source that can do it better 
and cheaper. However, some of the changes which the "807 Committee" 
is proposing has the potential of denying us the opportunity to 
compete for this business in the future. What we find troublesome is 
the Committee’s decision to allow indirect costs to be treated as 
private expenses. Where all or part of a development is funded with 
private expenses, rights to the data become either limited to the 
developer only, or subject to Government purpose restrictions. 

Limited rights obviously mean that requirements for maintenance 
or repairs would be restricted to the company that originally made the . 
equipment. Even if the Government funded all the development, any 
portion paid out of an indirect cost element would add a private fund 
to the mix, thereby yielding Government Purpose Rights. We know from 
experience that once a solicitation has been announced, there is not 
enough time for us to secure and execute a non-disclosure agreement 
before the contract is awarded. Therefore, even when the Government 
(read "taxpayer") pays for all development, no one but the developer 
will be allowed to present a proposal. This does not make good 
business sense, much less good procurement sense. 


210/924-4801 


I have been retired from a Senior Executive Service position at 
Kelly AFB, Texas for five and a half years. For the last six of my 
thirty seven years with the Air Force, I served as the Deputy Director 
of Contracting at Kelly AFB. During my tenure in this position, the 
procurement system underwent tremendous change some of which came 
about only after much resistance and acrimony. But what these changes 

did during the 1980 ’s was to create a system of competition within DOD 

that resulted in far better support to the field than we had ever had, 
superior prices that saved Kelly AFB alone hundreds of millions of 
dollars each year, and a renewed confidence in a previously flawed 
procurement system that gave hope to both Government and contractor 
personnel that competition does work, I struggled daily to make every 
one of my employees an advocate of competition - and we succeeded, 

I stay close to the Government’s business. My company depends on 
it. What I have seen over the past five years is a very concerted 

effort on the part of major defense contractors to undue all those 

years of effort that yielded a workable competitive procurement 
system. Engine parts that were once competed among four, five or six 
companies are now too "critical" to compete. They must be bought from 
only the engine manufacturer; forget that competitor’s parts have been 
flying in Air Force engines for ten years. I have seen the size of 
the Competition Advocate Office reduced from over 300 people to less 
than 30. I have seen repair requirements for which we competed for 
years be held up because companies had to attempt to " re-qualify" , 
often unsuccessfully. Now I see the Department of Defense capitulate 
to the prime contractors by rewriting data rights regulations that 
have no other ostensible purpose than reducing or eliminating 
competition. Why else would the primes have made these changes such a 
priority? 

I appeal to those in a position of authority or influence within 
the Defense Department to resist an extremely deleterious change to 
data rights regulations that can only put companies such as mine out 
of business, not to mention what effect it is going to have on the 
taxpayers of the country. We worked hard to make the procurement 
system work, through competition, better prices and better support. 
Please don’t permit the OEM’s to undo all our efforts. 

Regards , 

THE SAXON CORPORATION 


Blocker 
Vice President 

Copy: 

- Congressman H.B. Gonzales 

- Congressman R. Dellums (HAC) 

- Congressman J. Murtha 

- Senator S. Nunn (SAC) 
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Paul J. Seidman. 
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August 17, 1994 


Deputy Director 
Major Policy Initiatives 
OUSD (A & T)/DDP 
1200 S. Fern Street 
Arlington, VA 22202-2808 


Washington. D.C. Office 
Suite 200 

4427 Wisconsin Avenue. N.W. 
Washington. D.C. 20016 
(202) 686-5849 


ATTN: 


Ms. Angelena Moy 


Re : DAR Case 91-312 


Dear Ms . Moy : 


rulema 
for 
the § 


DA 


f am writing in response to the notice of proposed 
king published in the Federal Register of June 20, 1994, 
R Case 91-312. The proposed rule is that recommended by 
807 DoD/Industry Technical Data Advisory Committee. 


ipoD should not adopt the proposed rule, 
proposal would result in: 


If adopted, this 


DoD again purchasing overpriced spare parts from OEMs 
on a noncompetitive basis; 


DoD imposing its noncompetitive practices on domestic 
commercial markets and our allies; 


a loss of U.S. manufacturing capability and jobs as 
OEMs send work previously performed by more efficient 
small business manufacturers abroad to satisfy offset 
agreements and other arrangements. 


These points are discussed in detail below. 


I. 



807 Recommendations Would Lead to a Return of Spare Parts 
uses 


acid test of any procurement policy is whether the 
taxpayers get what they pay for. The § 807 recommendations 
should be rejected because they fail this test. 
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Taxpayers would not get what they pay for. Data rights 
would turn upon how development was charged, rather than whether 
development was paid for by DoD. 

In a totally bizarre arrangement contractors could claim 
rights in data for items, components or processes paid for by 
DoD, by charging development to DoD as an indirect rather than 
direct cost. This practice would enable a so called "original 
equipment manufacturers" (OEMs) to preclude more efficient (lower 
priced) small business manufacturers, from competing against them 
for DoD, commercial and direct sales to foreign government. 

No accounting changes are needed for an OEM to avail itself 
of this government giveaway. OEMs already charge the development 
of manufacturing process specifications essential for competition 
as an indirect expense. Also, FAR § 31.202(b) and CAS § 

402.50(e) permit minor amounts of otherwise direct expense to be 
charged indirect for reasons of practicality. 

OEMs can use creative accounting to obtain additional 
benefits and keep more data paid for by the taxpayer. Costs the 
government considers direct may be charged indirect if a 
contractor's disclosed accounting practices charge development to 
cost objectives other than a Government contract. CAS does not 
preclude a contractor from changing its accounting practices to 
charge costs previously charged direct indirect. 

The indirect cost issue is discussed in more detail in my 
commentary in the April 13, 1994, Government Contractor entitled 
"'What's Mine is Mine and What's Yours is Mine' - The Return of 
Overpriced DoD Spare Parts" at pp. 8 - 10. A copy is enclosed 
and its entire contents incorporated in these comments. 

Provisions under which OEMs would serve as data repositories 
should also be rejected. Such provisions would place OEMs in an 
untenable conflict of interest situation because they would 
benefit from not providing data to potential competitors. 


II. § 807 Recommendations Would Impose DoD's Noncompetitive 

Practices on Commercial Markets and Our Allies. Additional 
Costs will Be Borne in Part by U.S. Taxpayers 

§ 807 proponents contend that the recommendations will 
further the use of dual use technology and DoD purchase of 
commercial products. Instead the recommendations would result in 
DoD imposing its noncompetitive regime on commercial markets. 
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As previously discussed, OEMs would be able to claim limited 
rights in data by charging all development costs indirect. In 
addition to forcing DoD to purchase noncompetitively, this would 
preclude competition on a large number of commercial and direct 
foreign government purchases. 

OEMs will be able to even further restrict competition for 
commercial and foreign government procurement by charging an 
insignificant portion of development costs indirect. Under the 
proposal, the Government would be limited to Government Purpose 
Rights (GPR) where even 1 penny of development costs are charged 
indirect. GPR cannot be used to compete for commercial 
requirements or direct sales to foreign governments. 

In sum, the problems are that: (1) no contractor 

contribution is required to claim GPR if development is charged 
to indirect costs, and (2) even if the indirect cost giveaway did 
not exist, the percentage of contractor financed development 
required to claim GPR is too low. Once again, John Q. Taxpayer 
does not get what he paid for. 

DoD justifies the GPR giveaway on grounds that foreign 
Government and commercial customers are not its concern. DoD 
contends it is not its concern if foreign Government and 
commercial customers pay more. 

DoD's argument ignores that much of these costs are 
ultimately born by the U.S. taxpayer. Foreign gover^ent 
purchases of military equipment are often paid for with funds 
from U.S. grants in aid. The flying public (taxpayers) will pay 
higher fares as airlines pass the cost of overpriced spare parts 
through to them. 

The small business manufacturers that use data paid for by 
the taxpayer to create cost saving competition are taxpayers too. 
There is no reason that they should not be able to use items, 
components or processes developed at taxpayer expense for 
legitimate business purposes. 

Based on the above it is recommended that DoD: (1) not adopt 
the indirect cost giveaway; and (2) require that a contractor pay 
for more than one half of development costs to claim GPR. 

III. § 807 Recommendations Would Lead to a Loss of U.S. Jobs and 

Manufacturing Capability 

The § 807 proposal ignores the role small business 
manufacturers play in the defense industrial base and as 
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providers of jobs. Small business manufacturers, rather than the 
OEMs, are U.S. manufacturing capability. OEMS, for the most 
part, purchase parts for assembly of weapons systems or for 
resale at a markup. 

The § 807 proposal will result in DoD again purchasing 
noncompetitively from the OEMs. The OEMs are unlikely to 
subcontract manufacture to these small businesses as they did 
before competition was mandated by 1984 legislative reforms. 
Instead, they would likely follow their recent practice of 
subcontracting abroad to satisfy offset agreements and other 
arrangements. As a result U.S. jobs and manufacturing capability 
would be lost forever. 

. CONCLUSION 

The § 807 Committee recommendations should be rejected. 

They are contrary to the public interest because U.S. taxpayers 
would not get what they pay for. 

Thank you for the opportunity to present my views. If you 
have any questions, or need additional information, please let me 
know . 


Sincerely, 



Enclosure 


The Government Contractor 

information and analysis on the legal aspects of procurement for contracts professionals 



■k ‘"What's Mine Is Mine and \Vhat's Yours Is 
Mine' — The Return of Overpriced DOD Spare 
Parts"— In 1984, legislation was enacted to end 
DOD's noncompetitive purchases of overpriced 
spare parts. Such legislation includes the Compe- 
tition in Contracting Act (P.L. 98-369), the De- 
fense Procurement Improvement Act of 1984 
(P.L. 98-525), and the Small Business and Federal 
Procurement Competition Enhancement Act of 
1984 (P.L. 98-577). As a result, so-called "original 
equipment manufacturers" (OEMs) lost the re- 
placement parts market to more efficient small 
business manufacturers. After the enactment of 
these reforms, the small businesses that had 
fought for them returned to their factories. For 
the ne.xt 10 years, they provided DOD with high- 
quality parts at a fraction of the prices previously 
paid the OEMs. Meanwhile, representatives of 
the OEMs remained in Washington and lobbied 
for legislation to regain the spare parts business 
lost to competition. One result was enactment of 
the National Defense Authorization Act for Fis- 
cal Years 1992 and 1993 (P.L. 102-190) which 
called for the creation of the § 807 Government/ 
Industry Technical Data Committee. Appoint- 
ments of industry members to the Committee 
were largely from the OEM community. As a re- 
sult, the Committee's technical data rights rec- 
ommendations largely favor the interests of the 
OEMs. 

The OEMs contend that adoption of the Com- 
mittee recommendations will encourage "dual 
use technology" and the purchase of commercial 
products. However, as discussed in more detail be- 
low, adopting the § 807 Committee recommenda- 
tions will cause substantial harm. There are three 
fundamental reasons. First, the Committee's rec- 
ommendations, if adopted, will result in DOD 
once again purchasing overpriced spare parts from 
OEMs on a noncompetitive basis. Second, the rec- 


ommendations will result in DOD imposing its 
own noncompetitive practices on our domestic 
commercial markets and on sales to our allies. 
Third, U.S. manufacturing capability and jobs will 
be lost. 

Overpriced Spare Parts — ^Under the current 
provisions of the DFARS, particularly DFARS 
227.402-72(a), "Rights in Technical Data — Unlim- 
ited Rights," DOD is entitled to unlimited rights 
in data (1) required for the performance of a Gov- 
ernment contract or (2) pertaining to items, com- 
ponents, or processes developed exclusively at 
Government expense. Unlimited rights data are in 
the public domain and can be used for any pur- 
pose, including competing for DOD, commercial, 
and foreign government requirements (see DFARS 
227.401(19)). 

Under the § 807 Committee's recommenda- 
tions — particularly DFARS 227.403, "Noncom- 
mercial items or processes," and the contract 
clause found at DFARS 252.227-7013, "Rights in 
Technical Dau — Noncommercial Items," DOD 
would continue to be entitled to unlimited rights 
in data developed entirely at Government ex- 
pense. DOD would, however, no longer be en- 
titled to unlimited rights in data required for the 
performance of a Government contract. Moreover, 
DOD's technical data rights would turn in large 
part upon whether development is charged to 
DOD as a direct or indirect cost — a potential 
source of significant abuse. 

The potential for abuse lies in the Committee's 
recommended definition of "private expense." Un- 
der the Committee's recommended regulation and 
clause, indirect costs charged to a Government 
contract and paid for by DOD would nonetheless 
be treated as private expense (see recommended 
DFARS 252.227-7013(a)(7), (9)). Where an item, 
component, or process is paid for entirely at private 
expense, the Government would have only limited 
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Tights in the technical data pertaining to it (see rec- 
ommended DFARS 227.403-5(c)). Limited rights 
data could not be used for competitive purposes as 
the data could not be disclosed or released outside 
the Government (see recommended DFARS 
252.227-7013(a)(13!). 

Moreover, even where only a portion of devel- 
opment is claimed to have been at private expense, 
the Government would automatically have only 
Government Purpose Rights (GPR) in the data for 
five years (see recommended DFARS 227.403-5(b)) 
as opposed to unlimited rights unless otherwise ne- 
gotiated imder existing regulations. Under the pro- 
posed regulations, an OEM would be able to limit 
DOD to GPR by paying for (or charging as an indi- 
rect cost) an insignificant portion of development 
while DOD funds the rest. Although a competitor 
could use GPR data to compete for DOD contracts, 
it could not use it to compete for commercial or di- 
rect foreign government sales (see recommended 
DFARS 252.227-7013(al(ll 1,(12)). Competition on 
DOD procurements would also be limited under 
the Committe-.;'s recommended changes because 
there is no mechanism in place or provided for to 
permit potential competitors timely access to GPR 
dau. Specifically, in order to compete, alternate 
sources need access to pertinent technical data be- 
fore a solicitation is issued to obtain necessary 
source approvals and to submit a timely bid or pro- 
posal. Small business manufacturers currently use 
the Freedom of Information Act and agency "cash 
sales" programs to obtain this data before a solicita- 
tion is issued. Since GPR data are proprietary to the 
OEM, that data could be withheld under FOIA Ex- 
emption 4 governing confidential business infor- 
mation and not releasable under "cash sales" pro- 
grams. 

Thus, under the Committee's recommenda- 
tions, DOD would be entitled to unlimited 
rights — i.e., the right to use, modify, reproduce, 
perform, display, release, or disclose technical 
data in whole or in part, in any manner, and for 
any purpose whatsoever, and to have or authorize 
others to do so (see recommended DFARS 
227.252.7013(a)(15)) — only in data pertaining to 
items, components, or processes paid for in full by 
the Government as a direct cost under a particular 
contract. Allocating technical data rights on the 
basis of the classification of the underlying costs 
as direct or indirect will severely limit the avail- 


ability of technical data to spare parts manufactur- 
ers. This will in turn limit competition for these 
parts and facilitate pricing abuses. It follows, 
therefore, that when the OEMs speak of protect- 
ing “their" data, they are now referring to data 
whose development costs were charged to DOD 
as indirect expenses and paid for by the taxpayer. 
In other words, "what's mine is mine and what's 
yours is mine." 

The current FAR cost principles, the Cost Ac- 
counting Standards, and the case law permit OEMs 
to charge what can be significant amounts of de- 
sign and development costs to indirect accounts. 
No accounting changes may be needed for OEMs to 
charge certain development costs indirect and 
thereby preclude competition. For example, OEMs 
commonly charge the development of manufactur- 
ing process specifications essential for competition 
to DOD as indirect manufacturing and production 
engineering (M&PE) costs under FAR 31.205-25. So 
long as the Government's rights in technical data 
did not turn on the manner in which M&PE was 
charged, how OEMs charged them was not critical 
from a competition standpoint. Where as now, 
however, the Committee has recommended chang- 
ing the method for allocating technical data rights, 
the OEM's practice is crucial. It is not surprising, 
therefore, that OEMs fought stridently to have in- 
direct costs, particularly M&PE, characterized as 
private expense and to thereby limit the Govern- 
ment's rights in the dau and competition. 

Costs other than M&PE expenses also may be 
charged indirectly. FAR 31.202(b) and CAS 
402.50(e) permit "minor" amounts of otherwise 
direct costs, such as the costs of design develop- 
ment activity, to be charged indirect for reasons of 
practicality. This provides another means for an 
OEM to preclude data, whose development was 
paid for by the Government, from being used for 
competitive procurement purposes. The "minor" 
amounts of otherwise direct costs that can be 
charged indirect under this rule can be substan- 
tial. In Sperry Gyroscope Co., ASBCA 9700, 1964 
BCA H 4514, the Board held that $136,000 in oth- 
erwise direct pre-1964 development dollars could 
be charged indirect under this exception. How far 
the OEMs will be able to push this "minor 
amount" exception to direct charging in order to 
claim rights in data paid for by DOD is unclear. 

Funhermore, costs that the Govermnent 
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views as direct development costs may nonethe- 
less be chargeable indirectly in accordance with 
an OEM's disclosed accounting practices. CAS 
418.30(a) defines a "direct cost" as any cost that 
"is identified specifically with a particular final 
cost objective." Thus, "(a]ll costs identified spe- 
cifically with a contract are direct costs of that 
contract," and "(alll costs identified specifically 
with other final cost objectives of the contractor 
are direct costs of those cost objectives" (empha- 
sis added). Although the case law is murky, sig- 
nificant amounts may be chargeable indirect un- 
der this definition and under cases holding that 
cost objectives are determined by a contractor's 
accounting system rather than contract require- 
ments (see Texas Instruments, ASBCA 18621, 

79-1 BCA 1 13800, affd.. 79-2 BCA 1 14184, and 
Boeing Co. v. U.S., 862 F.2d 290 (Fed. Cir. 1988), 

7 FPD H 160; see also, Goodrich, "Identifying Fi- 
nal Cost Objectives &. Classifying Direct Costs," 
91-7 CP&A Report 3 (July 1991)). Costs charged to 
a cost objective other than a contract are consid- 
ered indirect costs unless a contractor elects to re- 
allocate them from an intermediate cost pool to 
the contract as a direct charge (see Shapiro, "Di- 
rect vs. Indirect Costs — A Choice," 89-2 CP&A 
Report 3, 8-9 (Feb. 1989)). Accordingly, a contrac- 
tor could treat development expenses as indirect 
costs provided those costs benefit multiple final 
cost objectives under the contractor's accounting 
system. 

Additionally, the CAS do not preclude a con- 
tractor from changing its accounting practices to 
charge costs previously charged direct indirectly, 
thereby preventing DOD from obtaining rights in 
data necessary for competition notwithstanding that 
the items, components, or processes were developed 
at taxpayer expense (see FAR 30.602-3). The CAS 
only require advance notice of a change and that the 
contractor absorb any increase in contract price. 
DOD is without authority to vrithhold approval of a 
change unless the system, as changed, would not 
comply with the CAS or with the FAR cost prin- 
ciples (see FAR 30.602-3 and FAR 30.202-7). 

Finally, the Committee's recommendations 
also could be used by an OEM to preclude compe- 
tition on previously competed spare parts. OEMs 
continually revise manufacturing process specifi- 
cations during the life of a weapon system. From 
time to time, they also make minor design 


changes. These manufacturing process and design 
changes typically are paid for by DOD under com- 
ponent improvement programs. An OEM could 
preclude competition on previously competed 
spare pans by charging all or pan of the develop- 
ment costs for these minor revisions to DOD as 
an indirect expense. 

In light of the foregoing, it is evident that the 
Committee's recommendation to allocate techni- 
cal data rights on the basis of the classification of 
development costs as direct or indirect will have a 
detrimental effect on competition and the price of 
spare parts and presents a serious potential source 
of charging abuse. 

Effect on Commercial and Foreign Govern- 
ment Buyers — Small business contractors use 
Government-owned technical data to compete 
for domestic commercial sales and direct sales to 
friendly foreign governments in addition to DOD 
requirements. (Direct sales are where a U.S. com- 
pany sells directly to a foreign government. They 
are distinguished from sales under the Foreign 
Military Sales program, in which DOD acts as 
the purchaser for a foreign government.) If the 
Committee's recommendations are adopted and 
OEMs can claim limited rights in data by charging 
the costs of all development indirect, data cur- 
rently available to small business contractors 
would no longer be available to them and they 
would be precluded from competing on a large 
number of commercial and foreign government 
procurements. 

Furthermore, under the Committee's pro- 
posal, (a) GPR data coirld not be disclosed by DOD 
for use in connection with commercial or direct 
foreign government sales (see recommended 
DFARS 227.252.7013(b)(2)), and (b) an OEM could 
Umit DOD's rights in data to GPR for five years 
where it pays for as little as SI of development 
costs itself, or worse, charges that $1 to DOD as 
an indirect cost. Therefore, competition by small 
business contractors on commercial and foreign 
government procurements would be further 
eroded at a minimum for the five-year period GPR 
data would be protected. 

The absence of competition will increase costs 
to commercial and foreign government buyers. 
Since many direct foreign government sales are 
funded with U.S. grants-in-aid, the Committee's 
recommendations would correspondingly increase 
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costs to the, U.S. taxpayer. 

Loss of U.S. Jobs and Manutacruiing Capabil- 
ity — The inability of small business parts manu- 
facturers to obtain vital information as a result of 
the Committee's recommendations will likely re- 
sult in the loss of many jobs. Specifically, an 
often-overlooked f?.ct is that small businesses 
rather than OEMs are U.S. manufacturing capabil- 
ity. The OEMs for the most part are not manufac- 
tvirers but rather are "assemblers," "dealers," or 
"imponers." They purchase parts from others and 
then assemble them into weapon systems or, after 
adding a hefty markup, merely resell them as re- 
placement parts. 

Until recently, the OEMs purchased parts from 
domestic small business manufacturers. Increas- 
ingly, however, they have been entering into offset 
agreements with foreign governments that require 
them, as a condition of sale, to subcontract abroad. 
As a result of these offset agreements and other ar- 
rangements, OEMs are increasingly purchasing 
pans abroad. If the § 307 Committee recommenda- 
tions are adopted, contracts previously awarded to 
domestic small business pans manufacturers will 
be awarded noncompetitively to OEMs because 
small businesses will be unable to obtain critical 


manufacturing information.The OEMS will sub- 
contract their work abroad. U.S. jobs and manufac- 
turing capability will be lost forever causing sub- 
stantial harm to the U.S. economy and defense 
industrial base. 

Conclusion — ^The recommendations of the 
§ 807 Committee will result in increased costs to 
the taxpayer, as well as a loss of U.S. jobs and 
manufacturing capability. As stated in the Minor- 
ity Report of Committee Member Nick Reynolds, 
President of the Independent Defense Contractors 
Association: "Given a reduced defense budget, 
one would think that the politically astute thing 
for DOD to do would be to take steps to maxi- 
mize its 'bang for the buck'. In today's economic 
scenario, DOD does not serve itself well playing 
Santa Claus to large defense contractors at the ex- 
pense of the taxpayer." 

The foregoing comment was prepared for The 
Government Contractor by and contains the opin- 
ions of Paul J. Seidman. Mr. Seidman is a principal 
in the law firm of Seidman ei> Associates. P.C.. 
McLean. VA. and represents companies competing 
against OEMs for spare parts procurements. He 
serves as procurement policy counsel to the Inde- 
pendent Defense Contractors Association. 
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August 17, 1994 

Deputy Director Major Policy Initiatives 
1211 South Fern Street 
Arlington, VA 22202-2808 

Attn: Ms. Angelena Moy 
OUSD (A«&T)/DDP 

Subject: Rights in Technical Data (DAR Case 91-312) 


Dear Ms. Moy: 


On behalf of the Shipbuilders Council of America, the national association representing 
American shipyards, marine equipment suppliers, and naval architects, I wish to submit the 
following comments with respect to the proposed rule on rights in technical data. 


On balance, we believe that the proposed rule represents an improvement over existing 
regulations in that it gives greater recognition to the substantive rights of those contractors which 
incur expenses associated with technological research and development. Nevertheless, we 
believe ttiat the following suggestions would further improve upon the proposed rule. 


• Paragraph 227.403-4(b): Recommend the word "limited" be changed to "unlimited" 
in the third line from the end of the paragraph. This is a significant editorial correction. 

• Paragraph 227.403-5(h): Recommend that this paragraph be amended to define a 
reasonable period of time to be more than five years. In this regard, merely stating that 
a longer period may be negotiated ignores the reality that in a number of instances, some 
contracting officers simply refuse to negotiate a longer period. Furthermore, as long as 
the Government has the right to engage in reprocurement from third parties, as it can 
when it has Government Purpose License Rights, there is no need for the Government 
to obtain unlimited rights in mixed funding situations after five years. 





Paragraph 227.403-10(a)(5): Recommend deletion of the first sentence that begins with 
the words "Information provides" and ends with the words "disclosed technical data." 
This sentence is contradictory to the statement that follows, which states that offerors 
shall not be prohibited from offering products unless the offeror relinquishes its rights 
in technical data. To make relinquishing of rights an evaluation factor does act as a 
force to relinquish rights or be downgraded in the procurement evaluation. In this re- 


gard, Paragraph 227.403-l(d), Page 31587, clearly indicates that offerors "shall not be 
prohibited or discouraged from. . .offering to furnish items. . .developed at provided 
expense solely because the Government’s rights to use. . .technical data. . .may be 
restricted." 

• Paragraph 252.227-7013(a)(7); Recommend deletion of the first sentence that begins 
with the words "Development exclusively" and ends with the words "any combination 
thereof and insert the following in lieu thereof, "Developed exclusively at private 
expense means development of the item, component or process was accomplished entirely 
with costs charged to indirect cost pools, costs not allocated to a Government contract 
as direct costs, or any combination thereof." In this regard, the word "Development" 
is incorrect. It should read "Developed." (See the definitions in the previous 
paragraphs.) The reason for this propos^ change is that the term "cost not allocated to 
a Government contract" is contradictory to the objective that charging to indirect cost 
pools entitles the contractor to retain rights. Indirect costs pools are allocated to 
contracts. It is assumed that if the term is changed to not allocated to the Government 
contract as a direct cost, the true meaning will be obtained. 

• Paragraph 252.227-7013 (e): Recommend that this paragraph be modified. In this 
regard, Ae requirement to identify data on an attachment at the commencement of a 
contact may be impracticable in major weapons procurements. In many instances, 
contracts are undertaken on the basis of concurrent development. This paragraph could 
be interpreted as requiring the contractor to suffer when new information is uncovered 
after contract award which raises the question of new information versus inadvertent 
admissions. The requirement for listing of data should be on a best effort basis. The 
thrust of this paragraph, which indicates that an inadvertent admission would affect the 
source selection, is counter to the statements elsewhere in the regulation that a contractor 
may not be forced to give up rights in data in order to obtain a contract. 
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August 19, 1994 


BY HAND DELIVERY 

Deputy Director 
Major Policy Initiatives 
Office of the Under Secretary 
of Defense (Acquisition) 

1211 South Fern Street 
Room C-109 

Arlington, Virginia 22202-2808 

ATTN: Ms. Angelina Moy, OUSDA (A&T)/DDP 

Re: Comments on Proposed Rule on Defense 

Federal Acquisition Regulation Supplement; 
Ri ghts in Technical Data 


Dear Sir: 


This letter provides comments on the proposed rule to amend the Defense 
Federal Acquisition Regulation Supplement ("DFARS") provisions on rights in technical 
data. The proposed rule was published in the Federal Register on June 20, 1994. See 58 
Fed.Reg. 31584-620 (1994). I commend the Section 807 panel for its efforts on this 
important subject. On the whole, the proposed rule provides greater clarity regarding the 
respective rights of contractors and the United States Government in technical data and 
computer software and this development is to be welcomed. 

I am, however, greatly concerned by the expansive scope of the proposed 
definition for "Government purpose" set forth in proposed DFARS 252.227-7013(a)(ll), and 
the definition of "Government purpose rights" set forth in proposed DFARS 252.227- 
7013(a)(12). See 59 Fed.Reg. 31605. If adopted, these definitions are likely to result in 
direct commercial competition between the United States Government and developers of 
technical data in the area of foreign military sales, which is surely not the intent of the 
drafters of this rule or of the Section 807 panel. Furthermore, this expansion is contrary to 
the historic and equitable approach of the United States Government in this area, which has 
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allowed the developers of data, primarily with their own funds, to exploit that data for 
commercial purposes, without interference or competition from the U.S. Government. 


I. PROPOSED DEFINITION OF "GOVERNMENT PURPOSE" 


The current DFARS provisions on technical data rights, DFARS 252.227-7013 
(October 1988), does not include a separate definition of "Government purposes." There is, 
however, a limited definition of "Government purposes" which is embedded in the current 
definition of Government Purpose License Rights ("GPLR"), DFARS 252.227-7013(a)(14) 
(October 1988) thus states: 

Government purpose license rights tGPLRl . as used in this 
clause, means rights to use, duplicate, or disclose data (and in 
the SBIR Program, computer software), in whole or in part and 
in any manner, for Government purposes only, and to have or 
permit others to do so for Government purposes only. 

Government purposes include competitive procurement, but do 
not include the right to have or permit others to use technical 
data (and in the SBIR Program, computer software), for 
commercial purposes. 

The current definition of "Government purposes" essentially provides that (1) 
competitive procurement is a Government purpose subject to GPLR treatment and (2) having 
or permitting persons outside the United States Government to use technical data subject to 
GPLR treatment for commercial purposes is impermissible.* No mention is made of foreign 
military sales ("FMS") in this current definition and industry has rightfully assumed that the 
use of GPLR in this manner would not result in the United States Government "hav[ing] or 
permit[ting] others to use technical data, . .for commercial purposes." 

The proposed rule includes a separate definition of "Government purpose" 
which is as follows: 

Government purpose means any activity in which the United 
States Government is a party, including cooperative agreements 


' It should be noted that the term ’commercial purposes” is not defined in either the current version of DFARS 
252.227-7013 or in the proposed version of that clause. 
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with international or multilateral defense organizations, or sales 
or transfers by the United States Government to foreign 
governments or international organizations. Government 
purposes include competitive procurement, but do not include 
the rights to use, modify, reproduce, release, perform, display, 
or disclose technical data for commercial purposes or authorize 
others to do so. 

Proposed DFARS 252.227-7013(a)(ll), 59 Fed.Reg. 31605. The first sentence of the 
proposed definition substantially expands the definition of "Government purpose" from its 
current definition. The phrase "any activity in which the United States Government is a 
party" is extraordinarily broad and provides no limitations on the use of technical data, 
regardless of the nature of the United States Government’s participation in an "activity." To 
avoid an excessive encroachment into the commercial sector and unwarranted infringement of. 

private rights which was surely not intended by the Section 807 panel the "activity" 

in question should be limited to government contract matters that are undertaken by the 
United States Government for its own use, not for use by third parties. 

This, however, is not the theme of the proposed definition of "Government 
purpose," which expands its scope to include (1) cooperative agreements with international or 
multilateral defense organizations or (2) sales or transfers by the United States Government 
to foreign governments or international organizations. Neither situation is specified in the 
current definition of "Government purposes" and neither situation can reasonably be read as 
falling under the ambit of competitive procurement, which can only be reasonably understood 
as competitive procurements for the United States Government. It is patently clear, 
therefore, this new definition will include a number of situations that are not covered by the 
current definition of "Government purposes." 

It is equally clear that when the U.S. Government seeks to provide technical 
data in connection with such sales or transfers, it is acting in a commercitd capacity. By 
acting in such a manner, the U.S. Government is depriving the contractor which developed 
nearly all of the technical data through its own sources of funding the right to pursue the 
non-U.S. Government market for the product without Government interference. Instead, the 
U.S. Government is acting as a commercial competitor of the contractor, which should not 
be tolerated and which is contrary to historic Government policy and the apparent intent of 
this proposed rule. 
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The proposed definition of "Government purpose" suggests that it is 
permissible to use technical data for "any activity in which the United States Government is a 
party," but retains the existing definition’s prohibition on the use of technical data by the 
U.S. Government, or "others," for commercial purposes. This distinction, especially in the 
context of "sales or transfers by the United States Government to foreign governments or 
international organizations," is meaningless and results in providing a substantial commercial 
benefit to the contractor which has been allowed the use of such data, although that 
contractor contributed nothing to its development. 

Thus, the first sentence of the definition of "Government purpose" is overly 
expansive. It should be changed to read as follows: 

Government purpose means any activity in which the United 
States Government is a party, excepting sales or transfers by the 
United States Government to foreign governments or 
international organizations under the Foreign Military Financing 
program. 

The second sentence of the proposed definition of "Government purpose" 
properly retains the portion of the existing definition which refers to "competitive 
procurement." I support the expansion of the definition of prohibited activities to include 
"modify, reproduce, release, perform, display or disclose" in addition to "use" of technical 
data. However, I am concerned that the "have or permit" language in the current definition 
has been replaced with "authorize others to do so." The existing language indicates that the 
Government should not passively allow others to use GPLR technical data in a prohibited 
commercial manner. By changing the language to "authorize," the Government appears to 
be washing its hands of attempting to undertake even a modicum of effort to prevent the 
improper use of Government Purpose Rights data, regardless of how a contractor may have 
come to obtain that information. I would therefore recommend modifying the second 
sentence to read as follows, with the changes indicated in boldface type: 

Government purposes include competitive procurement for the 
United States Government, but do not include the rights of the 
United States Government to use, modify, reproduce, release, 
perform, display, or disclose technical data for commercial 
purposes or for the United States Government to have, permit 
or authorize others to use, modify, reproduce, release, perform, 
display, or disclose technical data for commercial purposes. 
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n. PROPOSED DEFINTTTON OF "GOVERNMENT PURPOSE RIGHTS" 

The proposed definition of "Government Purpose Rights," proposed DFARS 
252.227-7013(a)(12), consists of two subparagraphs. The definition of "Government Pui^se 
Rights" should be changed to reflect the above-suggested changes to the proposed definition 
of "Government purpose" in proposed DFARS 252.227-7013(a)(ll). I suggest changing the 
word "government" in subparagraph (i) to "United States Government" so that it is clear that 
Government purposes apply only to the United States Government, and not to any and all 
governments in the world. Accordingly, subparagraph (i) would read as follows (with the 
new language in boldface): 

(12) Government purpose rights means the rights to - 

(i) Use, modify, reproduce, release, perform, 
display, or disclose technical within the United 
States Government without restriction. 

Subparagraph (ii) of proposed DFARS 252.227-7013(a)(12) should be 
modified to further restrict the unauthorized dissemination reflect the changes discussed 
above so that it reads as follows (with changes in boldface type): 

(12) Government purpose rights means the rights to - 

♦ ♦ J*c 

(ii) Release or disclose technical data outside the 
United States Government and authorize persons 
to whom release or disclosure has been [made]^ 
to use, modify, reproduce^, release, perform, 
display or disclose that data for United States 
government purposes as defined in this clause. 


^ A word is clearly missing from the version published in the June 20, 1994 Federal Register. See 59 
Fed.Reg. 31605. The word "made" is appropriate. 

* The word "reproduced" is used in the proposed rule published in "Federal Register. " All of the other verbs 
are in the present tense. 
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I believe that adoption of these changes will further clarify the rights of both 
the United States Government and private contractors in the area of Government purpose 
technical data rights. Thank you for your consideration. 


Sincerely, 



August 19, 1994 


Deputy Director 
Major Policy Initiatives 
1211 S. Fern Street 
Room C-109 

ArUngton, VA 22202-2808 
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Attention Ms. Angelena Moy 

OUSDA (A&T)/DDP 

RE: DAR Case 91-312 

Dear Ms. Moy: 

The Software Publishers Association (SPA) appreciates the opportunity to 
comment on the Department of Defense's proposed rule on lights in Technical 
Data as published in the June 20, 1994 Federal Register (59 Fed. Reg. 31584). The 
SPA is the principal trade association of the personal computer software 
industry. Since 1984, it has grown to over 1100 members, representing the 
leading developers in the business, education, and consumer software markets. 


As we have often noted in our comments on Multiple Award Schedule reform, 
the software industry is interested in reducing the cost of doing business with the 
government. Doing business with the government should be similar to doing 
business in the commercial marketplace, which would result in greater 
competition and lower prices for government customers. The proposed rule is 
generally consistent with this principle, and would clarify current regulations 
concerning rights in commercial computer software and documentation. 
However, some points require further clarification. 



The regulations must be revised to provide that commercial software developed 
without government funding or assistance is subject to the same terms and 
conditions as would be encountered in a commercial transaction. Specifically, 
GSA should amend its MAS solicitation for software to state that DOD rules 
should apply to DOD purchases of commercial software and documentation. 
Therefore, the word "not" should be deleted from Section 227.500(b). This would 
make DOD purchases consistent with one set of regulations, streamline the 
procurement process, and more closely follow commercial licensing practice. 
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The definition of "commercial computer software" and its attendant 
documentation should be clarified to refer only to software developed without 
government funding. Such a change would reflect the reality that the vast 
preponderance of software products in the commercial marketplace are 
developed without goveriunent funding, and would reduce the cost and risk to 
vendors of doing business with the government. 

In subsection 227.503, the terms "computer software and computer software 
documentation" should be replaced with "noncommercial computer software" 
and "noncommercial software documentation", respectively, throughout, for 
clarification. The subsection title indicates that it addresses only the latter, but 
use of the former terms could be misleading. For example, as currently written 
in subsection 227-503-1 0(b), by invoking clause 252.227-7014, the proposed rule 
states that software that does not have restrictive markings will be considered as 
delivered to the government with vinhmited rights. The rule would also require 
manufacturers to establish written procedures and records to justify restrictive 
markings. It is vital that the rule be changed to minimize the potential pitfalls for 
manufacturers seeking to protect their intellectual property while licensing 
commercial software to DOD. Many SPA members are small firms that do not 
have the resources to establish and maintain rigorous procedures and records 
requirements, and would regard doing business with the government as too 
risky and burdensome. The government benefits in the long run and will attract 
a wider range of products and more competition if it simplifies and streamlines 
the procedures for vendors to guard their intellectual property. 

DOD's efforts to refine procurement and technical data rights in the proposed 
rule are laudable. But the regulations must be refined further to reflect the 
commercial marketplace and reap its competitive benefits. Commercial software 
that has been developed without government funding must be sold to the 
government imder commercial terms and conditions. 

Thank you for the opporhmity to comment on the proposed rule. 



SPECO Corporation 
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July 28 , 1994 


Mr. Robert Donatuti 

Deputy Director for Major Policy Initiatives 

1200 S. Fern Street 

Arlington, VA 22202-2808 

ATT: Ms. Angelena Moy, OUSD (A&T)/DDP 

Subj: DAR Case 91-312 

Dear Mr. Donatuti: 

I am writing to you today to respond to your request for comments 
on the proposed changes in regulations governing rights in 
technical data. We do not, develop data, but utilize technical data 
provided by the government to produce quality spare parts to the 
government at competitive prices. SPECO has provided this service 
since 1950. 

We at SPECO are legitimately concerned that these changes will 
negatively affect our business opportunities. As a small business, 
we are also concerned that this rule is being promulgated for the 
benefit of large prime contractors at the expense of small business 
competitors for the aftermarket. We are bringing this matter to 
the attention of our elected representatives, in the hope that 
Congress will fully review the impact of this change on competition 
and our tax dollars. 

We are concerned about the following: 

Changes in language concerning data developed in performance 
of a government contract will result in less data being 
available. We don't believe that data resulting from 
development of a defense end product should be the property of 
an OEM. ** 

Data charged to an indirect pool will become proprietary to 
the OEM. " We fully understand the argument that CAS will not 
allow misuse of this flexibility, but still believe that the 
OEMs will find this a loophole to crawl through. (This is 
demonstrated by the fact that OEM members of the 807 panel 
fought hard to achieve this concession.) 

We are aware of contentions that these changes will only 
affect future development. We are afraid, however, that 
these changes may be applied to system upgrades, contract 
enhancements, etc., and seriously affect the spare parts 
market . 


The more data there is available, the more competition. The more 
competition, the greater the savings to the taxpayer. We, as 
taxpayers, have a right to the savings produced through competition 
as well as a right to data developed — according to anv formula— 
with any of our tax dollars . 

To summarize, we believe that this proposal will unnecessarily harm 
the ability of qualified small businesses to provide spare parts at 
a cost savings to the taxpayer. By affecting thousands of 
component manufacturers across the country, it will further erode 
the second tier suppliers which form an essential segment of our 
defense industrial base. And finally, it will result in American 
jobs being sent offshore and a return to the $500 toilet seat 
Secretary Perry is hoping to avoid. 
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Comments to 6/20/94 Proposed Rule Change to DFARS Subpart 227.4 

President Clinton and Vice President Gore in "Technology for America's 
Economic Growth, A New Direction to Build Economic Strength" (2/22/93) states 
on page 23 "...the federal government will begin steps necessary to achieve the 
following reforms...* Agencies should obtain rights in technologies developed 
under government contracts only to the extent necessary to meet the agencies’ 
needs, leaving contractors with the rights necessary to encourage private sector 
investment in the development of commercial applications." 

As a contract negotiator for the private sector it is oftentimes difficult and time 
consuming in getting the government negotiator to recognize my company's 
needs. My recommendation is to include prescriptive language that a buyer and 
seller can refer to that explains the need. For example, " During the performance 
of the proposed contract, the seller will be drawing upon and utilizing a part of Its 
existing intellectual property base that has potential commercial value. Such 
intellectual property includes technical data and computer software arising out of 
or developed under previous contracts supported by varying degrees of 
government and private funds. In order to protect the seller's economic interests 
in future commercial development or utilization activities, the seller's contract 
deliverables of technical data and computer software under the resultant contract 
will be provided with license rights for government purposes only for a period of 5 
years." After the government buyer can read and recognize the seller’s needs, 
then there should be a simple menu-type selection system (using either -X 
clauses or Alternate clauses) that allows easy and clear selection of the exact 
license right that is given, e.g., GPLR. 
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August 18, 1994 


Department of Defense 
Deputy Director Major Policy Initiatives 
1200 S. Fern Street 
Arlington, VA 22202-2808 
ATTENTION: Ms. Angelena Moy 

Reference: DAR Case 91-312 

Dear Ms. Moy: 

UNC Incorporated manufactures and remanufactures jet engines and aircraft 
gas turbine engines, refurbishes helicopters and provides aircraft maintenance and 
pilot training services. The company employs 7,000 and serves Department of 
Defense (DoD) and commercial customers worldwide. 

The company provides aircraft engine parts to original equipment manufacturers 
(OEMs) for new equipment as well as replacement parts and repairs for aftermarket 
sales. UNC also provides spare parts and repairs directly to the military under the 
Spare Parts Breakout Program. In addition, UNC provides third party maintenance of 
military aircraft and other equipment for DoD. In each phase of our DoD business, we 
are dependent upon technical data being readily available from the government in 
order to provide competitively priced products and services. 

The proposed regulations appear to be unjustifiably biased toward equipment 
developers to the detriment of the government and its suppliers of logistical support. 
One particularly offensive aspect of these regulations would permit a developer to limit 
the government to "government purpose rights" related to an item developed primarily 
at government expense with a small amount of private funding or, worse yet, developed 
completely at government expense with a small amount of government indirect 
development expense. 

Because of the ease by which a developer could cause "mixed" funding to be 
used for development or "private" funding to be used for a slight modification of 
equipment, we believe that the new regulation will open the door to abuses by 
developers who are pressured to retain follow-on sole-source logistics support 
business for the systems they have developed. Sole-source contracting is much more 
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costly to the government than competitive contracting, particularly when it involves 
developers and OEMs who, for good reasons, have overhead cost structures 
significantly greater than the contractors that provide logistical support to DoD. 

Contracting officers may be getting an erroneous message from the new 
regulations regarding the importance of data rights for the government. Under the 
current regulations a contracting officer starts from a negotiating position where the 
government has unlimited data rights. Under the new regulations the contracting 
officer most likely will be dealing with a "mixed" funding situation where "government 
purpose rights" is the starting point. Further, the new regulations will place contracting 
officers in a conflict of interest position. They will face the dilemma of aggressively 
pursuing maximum data rights for the government aiming at future competitive support 
or favoring the current development program by economizing on the pursuit of data 
rights. In the latter case, DoD and the U.S. taxpayer would pay significantly more in the 
long run for use of data which should rightfully belong to the government. This type of 
policy level decision would appear to be more appropriately made by senior service or 
DoD acquisition executives. 

We strongly recommend that the current regulations regarding data rights 
remain in effect. They more fairly protect the taxpayers' investment in the development 
of military equipment and provide DoD greater flexibility in obtaining competitive, lower 
cost logistical support for military equipment during its operational life cycle. 

Should DoD choose to continue its efforts to change the regulations we urge that 
the attached modifications to the proposed regulations be incorporated. These would 
provide guidance and direction regarding the importance of technical data rights in 
achieving the economies of competitive logistical support in the future. 

We hope you will find our comments informative and constructive. If you have 
any questions or desire any additional input please do not hesitate to call. 

Sincerely, 




MJ/Ikt 
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Attachment to UNC Incorporated Letter Dated August 18, 1994 

COMMENTS ON PROPOSED DFAR SUPPLEMENT 
RIGHTS IN TECHNICAL DATA 

1. 227.403-l(f) [add ] In accordance with Subpart 217.75. acquisition of replenishment 
parts, whether or not under the DoD Spare Parts Breakout Program (see A ppendix 
EL shall be fully evaluated with regard to rights in technical data w hich are to be 
acquired bv the Government for such replenishment parts. For acquisition contracts 
exceeding $5.000.000. contracting officers shall make every effort to o btain, as a 
minimum, government purpose rights (as defined in 252.227-7013(a) (11 ^ from 
prospective contractors. Where the government is due "unlimited" rights or 
"government purpose” rights and these rights are not obtained, the contracting officer 
will notify the head of the procuring activity who will evaluate recommendations and 
make the final decision whether to further pursue the acquisition of the appropriate 
level of data rights. If the appropriate level of data rights is not obtained, the results 
of this effort shall be memorialized in the contract file and forwarded to the Under 
Secretary of Defense. Acquisition and Technology. 

2. 227.403-4(a)(l) When an item, component, or process is developed with mixed 
funding, the Government may use, release, or disclose the data pertaining to such 
items, components or processes within the Government without restriction but may 
release or disclose the data outside the Government only for Government purposes 
(government purpose rights) such as Acquisition of Replenishment Parts under 
Subpart 217.75 and repair and maintenance bv third parties. 

3. 252.227-7013(a)(ll): Government purpose means any activity in which the United 
States Government is a party, including cooperative agreements with international 
or multi-national defense organizations, or sales or transfers by the United States 
Government to foreign governments or international organizations. Government 
purposes include competitive procurement, acquisition of replenishment parts and 
repair and maintenance bv third parties, but do not include the rights to use, modify, 
reproduce, release, perform, display, or disclose technical data for commercial 
purposes or authorize others to do so. 

4. 227.403- 13(a) [add at end of paragraph] For acquisitions involving provisioning (as 
that term is used in Appendbc El and for acquisition of replenishment parts under 
Subpart 217.75. contracting officers shall carefully examine during the challenge 
period the need to initiate challenge and validation procedures regarding a 
contractor’s assertions of restrictions. 



Page 2 of 3 


Attachment to UNC Incorporated Letter dated August 18, 1994 


•5. 227.503-l(e) [add] In accordance with Subpart 217.75. acquisition of replenishment 

parts, whether or not under the DoD Spare Parts Breakout Program (see Appendix 
E). shall be fully evaluated with regard to rights in noncommercial computer software 
and noncommercial computer software documentation which are to be acquired by 
the Government for such replenishment parts. For acquisition contracts exceeding 
$5.000.000. contracting officers shall make every effort to obtain, as a minimum, 
government purpose rights (as defined in 252.227-7014(a¥10’) from prospective 
contractors. Where the government is due "unlimited" rights or "government 
purpose" rights and these rights are not obtained, the contracting officer will notiftr 
the head of the procuring activity who will evaluate recommendations and make the 
final decision whether to further pursue the acquisition of the appropriate level of 
data rights. If the appropriate level of data rights is not obtained, the results of this 
effort shall be memorialized in the contract file and forwarded to the Under 
Secretary of Defense. Acquisition and Technology. 

*6. 227.503-2(b)(l) Data managers or other requirements personnel are responsible for 

identifying the Government’s minimum needs. In addition, to desired software 
performance compatibility, or other technical considerations, needs determinations 
should consider such factors as multiple site, shared use requirements, acquisition of 
replenishment parts, or maintenance and repair bv third parties, whether the 
Government’s software maintenance philosophy will require the right to modify the 
software, and any special computer software documentation requirements. 

*7. 227.503-13(a) [add] For acquisitions involving provisioning (as that term is used in 

A ppendix El and for acquisition of replenishment parts under Subpart 217.75. 
contracting officers shall carefully examine during the challenge period (see 
procedures in 252.227-70191 the need to initiate challenge and validation procedures 
regarding a contractor’s assertions of restrictions. 

•8. 252.227-7014(a)(10) Government purpose means any activity in which the United 

States Government is a party, including cooperative agreements with international 
or multi-national defense organizations, or sales or transfers by the United States 
Government to foreign governments or international organizations. Government 
purposes include competitive procurement, acquisition of replenishment parts and 
maintenance and repair bv third parties, but do not include the rights to use, modify, 
reproduce, release, perform, display, or disclose computer software or computer 
software documentation for commercial purposes or authorize others to do so. 
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9. 252.227-7018(a)(13) Government purpose means any activity in which the United 

states Government is a party, including cooperative agreements with international or 
multi-national defense organizations, or sales or transfers by the United States 
Government to foreign governments or international organizations. Government 
purposes include competitive procurement, acquisition of rep lenishment parts and 
maintp.nflnce repair bv third parties, but do not include the rights to use, modify, 
reproduce, release, perform, display, or disclose technical data or computer software 
for commercial purposes or authorize others to do so. 


Notes: The underlined sections are additions to proposed rules. 

The above paragraphs marked with an asterisk (*) related to rights in non 
commercial computer software and documentation are included since 
technical data may be recorded, stored and transmitted in the form of 
computer software. 


